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My dear Sir, 
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accurate, succinct, and comprehensive. To Notaries and 
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know little Dutch, it wiU be of signal service. In a pecu- 
niary point of view, indeed, the sale can never repay the 
amount of care and labour which have been obviously 
eocpended on the vxyrk ; hut still, it must be considerable^ 
for the book wHl be useful, not merely to professionoH men, 
but to the public generally. 

Bdieve me, 

My dear Sir, 

Yours truly, 

W. Porter. 

H. Tennant, Esq., 

&c., &c. 
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PREFACE TO THE FIRST EDITION. 



The necessity of a work on Notarial Practice being universally 
acknowledged, I was induced to engage in the present under- 
takings from a belief that it might prove of some utility to 
the junior members of the profession at the Cape, and perhaps 
not be found unacceptable to English practitioners unacquainted 
with Dutch, from works in which language great part of what 
is here presented to the public, has been abridged. 

In this attempt no labour has been spared to render the 
book worthy of the attention of the profession. 

I have condensed the instructions, which are still in force, for 
the observance of the Notaries, and subjoined notes from various 
authorities in illustration of them. 

Such parts of the instructions as are in desuetude, I have 
entirely excluded. 

I have endeavoured to epitomise the whole of the doctrine 
contained in Qrotius's Introduction to the Law of Hplland, 
illustrated by the observations of the " Society of Lawyers," * and 
the voluminous writings of Van Leeuwen, Lybreghts, and 



* Didericus Lntius ; Pieter van Spaan ; Joannes van der Linden ; and. 
Rciuier van Spaan. A.D., 1777. 
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VI PREFACE. 

Kersteman, and, by incorporating in the following work, such 
local enactments as have been promulgated by the Legislature, 
to present in one view, the prevailing law in this colony on the 
subject of Testaments. 

With respect more immediately to the precedents, it may be 
proper to state, that I have adopted a few of those generally 
in use in this colony, and which are translations of Dutch 
forms, transmitted down from notary to notary. Some of those 
that are extant, I have modified. Several I have translated 
from Lybreghts and Kersteman, and the rest are forms framed 
by myself. And I have prefixed some introductory remarks, 
selected from the above-mentioned works, explanatory of the law 
upon the several kinds of instruments. 

I have not considered it necessary to insert any forms of 
bottomry bonds, ship protests, and articles of co-partnership, 
as they cannot be strictly termed colonial, being found in every 
book of precedents. 

I have likewise endeavoured to make this publication service- 
able to executors and tutors, and to the public generally, as 
well as to notaries, by giving a copious abstract of the law 
of executors and tutors, and a summary of the law of inherit- 
ance ah intestato in force in this colony, and I have inserted 
in the Appendix various forms for the guidance of persons who 
may be appointed to execute those trusts. 

As arrangements are proposed to be introduced by the Govern- 
ment for relieving the Registrar of Deeds' OflSce from the 
duty of preparing the conveyances required for registration, 



Digitized by VjOOQIC j 



PKEFACE. Vll 

forms of the several deeds passed before that officer are also 
annexed for the guidance of the public. 

There being reason to believe that the present stamp duties 
-will undergo revision, and that the tariff of fees allowed to 
Notaries Public will be brought under the consideration of the 
Government, it has not been considered advisable to insert them, 
as the publication of them in this work would be calculated here- 
after to mislead the public when they are superseded. 

As this work is the first of the kind that has ever been 
published at the Cape, I cannot presume it to be free from 
inaccuracies. My object has been to supply a desideratum much 
required, and I have spared no pains to attain it. I cannot 
anticipate that I have wholly succeeded, and I therefore submit 
the work, with this explanation, for the indulgent reception of 
the public 



H. T. 



Cape Toum, 15tk June, 1844. 



Digitized by 



Google 



Digitized by 



Google 



PREFACE TO THE SECOND EDITION. 



In consequence of the favourable reception of the Pu-st Edition 
of this Work, it was for some years my father's intention to 
publish a Second Edition, but owing to his official avocations 
and ill-health, the performance of this purpose was delayed until 
it was no longer practicable. 

This office has therefore fallen upon me ; and although it 
is a subject of regret, that the work has not had the benefit of 
the Author's corrections (with the exception of all those altera- 
tions and insertions, which I found made by my father, as was his 
custom, in his own copy), I have the pleasure of adding to it an 
epitome of such of the Acts of the Colonial Parliament as relate to 
the subjects treated of, Articles on Protests and Shipping, and a 
few additional conveyancing and other forms, which I feel sure 
will be found to increase greatly both the interest and the value 
of this Work. 

The wish expressed by many for precedents of Bottomry 
Bonds, and Ship Protests, now £o frequently used, has induced 
me to depart from the Author's plan, as laid down in the Preface 
to the First Edition, and the few shipping forms now added will, 
I trust, be sufficient for the purposes of this Work. 

D. T. 
Gape Town, SOth Sept, 1856. 
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NOTARY'S MANUAL. 



CHAPTER THE FIKST. 

DEFINITION AND ANTIQUITY OF THE OFFICE OF A 

NOTARY PUBLIC INSTRUCTIONS FOR THE NOTARIES 

IN HOLLAND, AND AT THE CAPE OF GObD HOPE. 



SECTION h 

Definition cmd Antiquity of the Office of a Notary 
Public. 

Notaries were anciently Scribes, who took i^otes or Deflmtioii of a 
minutes, and made drafts of writings and other instru- 
ments, public and private. (^) The term Notary, in its 
original signification, means a short-hand writer, or a 
person employed to reduce into writing, by means of 
signs and abbreviations called TiotcB, the words and dis- 
courses of another. (^ In this sense it was frequently 
^ised by the Latin Authors. By the writers on the 
Jurisprudence of Holland, a Notary is defined to be a 
public or official Scribe, who draws acts, instruments, 

f) Burn's Ecclesiastical Law, Vol. 8., Title, Notary Public 
P) Van der Linden, Verhandeling van bet Notaris Ambt, Deel 1, 
HoofdBtuk 1, § 1. 
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2 ANTIQUITY OF [Chap. 1. 

and other writings, to be passed before him in the pre- 
sence of two competent witnesses, and confinns and 
attests the authenticity of them. Q) As he is a public 
o£Bicer, so, consequently, all instruments subscribed by 
him are called public instruments, to which full faith 
and credence are given. (^ By some jurists, notaries 
are designated the " eye of the judge," and the " deposi- 
taries and conservators of the public faitK'' («) 
Antiquity of the The offico has existed from a period of remote anti- 
quity, and notaries have at various times filled the highest 
as well as the lowest stations. Amongst the Greeks they 
had the custody of the laws and the public records, 
which it was their business to write and repeat to the 
people and senate when required. At Syracuse the 
office of notaries was very honourable ; but at Athens it 
was reputed a mean employment, and executed commonly 
by slaves who had learned to read and write, that they 
might thereby become the more serviceable to their 
masters. (*) 

During the period of the Roman empire, they were 
known by the names of NotairiA, Tabuhuriiy TabeUiones, 
Scribee, and Actuarii. The scribse, or notaries, wrote out 
the public accounts of the laws and all the proceedings 
of the magistrates of Rome, and were generally composed 
of free-bom citizais. Such was Caius Flavins, a notary in 
low circumstances originally, but artful and eloquent, 
who, in the year of Rome, 449 (b. c. 308), made public the 
rules of proceeding in judicial causes, f ) The actuarii or 
notarii took down in short-hand what was said or done, 
and were commonly slaves or freed men. (^ The tam 



C) Lybr^hts Redenerend Vertoog over *t Not. Ampt, D. 2, Hoofdst. 1, § 1. 

O ^an der Linden, Laws of Holland, page 257, note 2. 

O Regtsgdeerde Woordcnboek, Titul Notaris, page 804. 

(*) Potter's Grecian Antiquities, Vol. I., page 104. 

(«) Livy, Lib. 9, § 46. 

(^ Adams' Roman Antiqnities, page 162. 



Digitized by 



Google 



Chap. 1.] THE OFFICK 3 

tabellarius is derived from the practice which the Romans 
had of carrying with them, wherever they went, small 
writing tables (tabeUoe), on which they marked down 
anything that occurred, either with their own hand or 
by means of a slave, called, from his office, notarius or 
tabellarius. (^) This appellation was afterwards applied 
to the Emperor's secretary, who was called the chief of 
the notaries. 

The Emperors Arcadius and Honorius prohibited 
slaves from being appointed tabularii, and directed that 
only free citizens should be eligible to the office. The 
tabularii were distinguished from the tabeUiones ; — ^the 
former had the custody of the public registers ; the latter 
were employed to draw up acts and instruments, and 
resembled the notaries of the present time. (^ 

Under the reign of Justinian, notaries were formed 
into a college or corporate body, and it was by their pens 
that authentic transcripts of the Code of Justinian were 
multiplied, f ) In the time of that Emperor fifty pieces 
of gold was the usual price for a notary in a state of 
slavery. (^) 

Notaries were occasionally employed as Ambassadors. 
The Embassy sent by Constantius to the Court of Sapor, 
A. D. 358, was composed of a "Count, a Notary, and a 
Sophist," f ) and history furnishes other instances of 
their having been selected for such Commissions. (^) 
About the year 370, there were ecclesiastical notaries at 
Borne, under Pope Julius IV, and in the Church of 
Antioch. f) They were employed in ecclesiastical affairs, 
to attest the acts of Archbishops, Bishops, and other 



O Adams' Boman Antiqnities, page 473. 

(^ Van der Linden, Verhandeling van 't Notaris Ambt, D. 1, H. 1, {1. 

(» & *) Gibbon's Decline and Fall, Chap. 44. 

O do. . „ 19. 

(•) Aanteekening op Batavia Sacra, D. 1, page 128. 

(?) Encyclopsedia Britannica, Title Notaries. 
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4 INSTRUCTIONS FOR THE [Chap. 1. 

spiritual dignitaries, and from them is derived the office 
of Chancellor to the Bi&hops. 

Notaries were known in England as early as the yeai' 
1237. (1) In France they were not officially appomted 
until the year 1302, under the reign of Philip the 
Fair, f) Notaries were known in Holland about the 
middle of the 15th century, f) 



1 



SECTION 2. 

Instructions for the Notaries in Holland. 

inBtmctions under It was iu thc rcign of Charles Y. that the exercise of 
S to Holland?**** the notarial function was first regulated in Holland, 
and that notaries were appointed to act under definite 
instructions. By an Edict of that Emperor, published on 
the 2 1st March, 1 524, (*) the niunber of notaries was first 
limited in Holland, Antecedently to that period great 
abuses had prevailed among the faculty, and with the 
view of preventing the recurrence of them, and securing 
efficient persons to fill the office, it was then enacted, 
that notaries, or tabeUiones, as they were also termed, 
should be examined touching their legal qualifications, 
previously to being admitted to practica They were 
afterwards duly sworn and enrolled. This Edict was 
confirmed by one published on the 7th of October, 1531. 
The first nomination of notaries, imder these Edicts, 
was made at Amsterdam, in the year 1565, when five 
persons were appointed, and at Leyden in 1583, when 
six were appointed. Previously to 1524, wills were 



0) Brooke oa the office of a Notary, page 2. 

Van der Lmden, Verhandeling van het Nolaris Ambt, D. 1, H. 1, § 3. 

(?) Van Leenwen, Roomsch Hollandsch Begt, B. 8, D. 2, { 7. 

SIst March, 1621. Regtsgel. Obsenratiea, D. 8, Obs. 44. 
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Chap. 1.] NOTARIES IN HOLLAND. 5 

made before the Court of Justice, or before two Members 
of the Court, commissioned for that purposa (i) 

By a resolution of the States of Holland, dated 27th 
November, 1608, the exercise of the office was confined 
to particular towns, and notaries were not permitted to 
practise out of the limits of such towns, without license. 
On his appointment, the notary took the following 
oath: (2) 

"I swear that I will act uprightly, and faithfully oath, 
execute the duties of my office ; — that I will not pass 
any contracts which I know or presume to be fraudulent, 
usurious, or forbidden by law ; — that I will not execute 
wills in which parents or children are disinherited, unless 
the cause of disinherison be expressed, and the will be 
passed in the presence of at least two members of the court 
as witnesses; (s) — ^that I will not execute wills or contracts 
in which immovable property is devised to persons of 
the Roman Catholic faith, contrary to the law of the land ; 
— ^that I will not execute contracts of immovable property, 
on which duty is payable ; — that I will keep a true register 
and protocol of all acts passed before me, (*) and state in 
all such acts, the day, month, and year in which they are 
executed ; — that I will not execute any acts or instruments 
whatsoever, made by persons unknown to me, unless 
both witnesses, named, therein, are known to me as per- 
sons of honour and worthy of credit, and unless the 
witnesses affirm that such persons are what they style 
and name themselves to be; and I swear that I will 
declare the same in such acts thus — * In the presence of 
the witnesses (naming them), who affirm to me, the 
notary, that the persons of the appearers are well known 



Q) Van Leeawen, Eoomacli HoIL Begt, B. 3, D. 2, § 7. 

P) Lybreghts Bed. Vert, over het NotarU Ampt, D. 1, Hoofdgtuk 1. 

(^ Van Zarck Codex Batavas, Tit. Notarisseu. Regtsgeleerde Observatien 
oyer de Inleiding van H. de Groot, Ded 1, Obs. 88. 

(*) On pain of being deprived of his office. De Oroot, Inleiding, B. 2, 
1^17, §28, b. 
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6 INSTRUCTIONS FOR THE [Chap. 1. 

to them/ (^) that I will insert, in all acts or instruments 
passed before me, the residences of the persons so passing 
them ; f) — that I will read over all acts or instruments 
clearly and intelligibly to the contracting parties or tes- 
tators passing acts or instruments before me, in the 
presence of the witnesses, (^) and in a language under- 
stood by the appearers and the witnesses, that I will 
interpret and explain to the contracting parties the clauses 
inserted in the acts passed before me, in order that they 
may know the effect of them, and be made aware of 
their binding obligation, and that I will extend the same 
in the grosse, (*) to avoid obseurity ; — ^that I will observe 
the several placaats and ordinances published in the years 
1624 and 1664, and especially those of the 15th 
August, 1 677, and 28th August^ I7l6, fixing the tariff 
of stamp duties ; — and, finally, do all that a faithful and 
lawful notary is bound to do," 

Notaries were required to be particularly careful in 
the observance of these instructions, for it was held that 
a will was invalid if the requisite solemnities had been 
omitted, f ) A notary making an instrument contrary to 
law, even in ignorance, is bound to make good the dam- 
ages sustained, and he will not escape the penalty 
attached to &lsity, if he omits in his acts the requisites 



P) The infraction of this Article renders the act or instrument void. — 
Placaat, 14th October, 1540, Sent, van den Hove en den Hogen Kaad, decis. 72, 
23rd February, 1629. Resolution of the States, 1 8th March, 1671. De Groot, 
Inl., B. 2, D. 17, $ 22.— Van Zurck Codex Batavus, Tit. Notarissen. 

(j) Placaat, 1540. Art. 15. Van Zurck Codex Batevus, Tit. Notarissen. 
Huber, Hedendaagsche Regtsgeleerdheid, B. 5, Kap. 26, § 13. 

O The reading over of the will to the testator, is directed to prevent sinister 
suspicions and occasions of fraud. — Zande, Lib. 4, Tit. 1, Def. 5. If the will 
is not read over, it furnishes no proof, although ngned and sealed. —Huber^ 
Hedendaagsche Regtsgeleerdheid, B. 5, Kap. 26, $ 15. — ^Lybreghts Bed. Vert. 
D. 1, Hoofistuk 20, No. 89. I>. 1, Hoofdstuk 1, pages 26, 28. 

(^) So called from its being heavier or larger, owing to the extension of the 
minute or original draft. 

(5) De Groot, Inleid., B. 2, D. 24, No. 2. 

De Groot, Inleid., B. 3, D. 37, Nos. 18, 19. 



Digitized by 



Google 



Chap. 1.] NOTARIES IN HOLLAND. 7 

enjoined to be observed by law and custom. " Notarii 
" omittentes in instrumentis solemnia requisita^ sive de 
''jure, sive de eonsuetudine, poenam Msi non evitanf' 
Q ; — ^for a notary should have a knowledge of the law, 
and especially of such matters as pertain to his office, 
and he is boimd to indemnify any person whom he 
injures by his ignoranca (^ After the decease of a 
notary, his protocol was required to be lodged in the court 
of justice of the town where he practised, f ) 

The States considered it expedient that the notaries oommiwionerB ap- 

• • 11 t * o pointed to raperln- 

should be placed under supervision, and that their func- tend the notaries. 
tions should be properly controlled. (^) To this end 
commissioners weore appointed to visit their offices. The 
commissioners kept a register of the notaries, and saw 
that they observed their instructions. They visited the Tueirdutie.. 
offices of the notaries twice every year, and oftener if 
required, and examined the minutes or drafts of the 
instruments passed before them. To fiswsilitate this exami- 
nation, the notaries were required to cause their minutes 
to be bound together in the order of time in which they 
were passed. The commissioners were required to satisfy 
themselves that proper stamps had been used, but th^y 
were not permitted to read the minutes, unless they had 
reason to suspect the stamp duties had been evaded, in 
which case they were authorized to read them. The 
commissioners were enjoined, however, not to divulge the 
contents of the minutes. If they discovered any abuse 
or omission in the protocols of the notaries, not involving 
a breach of the stamp act, it was their duty to admonish 



BfoUand. Cons. D. 8, Cons. 228. If a notary made a false will, the 
penalty was formerly death. By sentence of the Supreme Court of Amster- 
dam, 6th Nov., 1701, a notary was beheaded and his goods were confis- 
cated for making a felse will. Begtsgel. Woordenboek, Titol Notarissen, 
page 312. 

(2) Gail, Lib. 2, Obs. 77. 

(3) Placaat, 22nd April, 1670. 

{*) Hacaat, 22nd Dec, 1738. Van Zurck Codex Batavus, Tit. Notarissen. 
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8 INSTRUCTIONS FOR THE NOTARIES [Ch. 1. 

the notaries to redress the abuse or supply the omission. 
If such abuses were persisted in, they were required to 
report the same to government ; and if they discovered 
any fraud or contravention of the stamp act^ it was their 
duty to institute an action of law against the notary who 
had been guilty of the same. They were required, in 
general, to keep a watchful eye over the proceedings of 
the notaries, to report any irregularities they might find 
them guilty o( and to take care, that on the decease or 
resignation of a notary, his protocol was lodged in the 
courts pursuant to the provisions of the Placaat of the 
22nd April, 1(370. 

Before the commissioners entered upon their office, 
they took an oath that they would fitithfully execute 
their duties, and keep secret the contents of the acts or 
deeds produced to them for examination. 



SECTION 3. 

Instructions far the Notariea <xt the Gcupe of Good Hope. 

^JffSiw JS "^^^ instructions issued for the observance of the 
g^^capeofGood notaries at the Cape of Good Hope, were framed by the 
Commissioners Nederburgh and Frykenius, on the 2nd 
April, 1793. Many of them have fallen into disuse, (^) 
being adapted to times long- since gone by ; but such as 
remain in force, and these only it is necessary to notice 
at large, are, with some slight modifications, a mere 
transcript of the law of Holland. 

By these instructions, two (^ notaries were at first 

(}) Of the 48 Articles, 25 only are in force, the remainder heing obsolete 
or virtually repealed. 

By an Advertisement published by the late Court of Justice on the 
28th Nov., 1823, it was directed that the number should be limited to 6, 
which was considered sufficient for the accommodation of the public, and 
at the same time calculated to ensure a due and regular exercise of the 
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Ch. 1.] AT THE CAPE OF GOOD HOPE. 9 

admitted to practice ; they were required to be honest 
and upright men, acquainted with the laws and customs 
of Holland, of which a knowledge is necessary for a 
notary, and gave security for Eda 10 (XO, to answer 
any daim for damages that might be made against them 
for injmy sustained by their ignorance or neglect. 
The number was from time to time augmented, as the 
population and business of the colony increased. At 
present they are imlimited, and no security is required 
for the due discharge of their office. Formerly they 
were only qualified to act i^ the place of their domicile, 
but this rule is no longer adhered to, an& at present 
they act out of those limits. 

Article 1. The notaries at the Cape of Good Hope Axtteies stui in 
are required to keep a true and correct register and pro- 
tocol (') of all contractfif, wills, and other deeds passed 
before them, and to enregister the same according to 
the proper order of time in which they are passed, to 
sign the minutes at the foot of each act, and to take 
good care of them, in order that reference may be had to 
ihem when required. Any contravention hereof will 
render them liable to be deprived of their office and 
declared incapable of exercising the same in future, 
besides subjecting them to discretionary punishment. (') 

Art 2. They are reqidred to produce their protocols 
to the court of justice (Supreme Court), when required 
to do so, for the purpose of being examined (") 

Art 3. They must not permit themselves to be 
induced, by ill-will or affection, or by any gratuity or 
gift, to mdse any false or unlawful instrument (^) 

Be Groot, Inleid. B. 2, D. 17, { 23, 6. Hacaat, iih Oct., 1540, Art. 18* 
^ I>e Oroot, Inleid. B. 2, 0. 17, { 23, 3. Art 8 of Origmia Infltrac 
tiona. Placaat, 4th Oct., 1540, Art. 13. Vau Znrck, Godez Batavas, 
Titul NotariBsen. — The date of the Instrameut mast be set forth at the 
btynnJTig or end of the Will. Huber Hedendaagsche Begtsgeleerdheid, B. 
3, Kap. 12, { 45. — If an individual sustain damage hj the insertion of an 
erroneoos date in the Instrument, the Notary is fa'able. Edict, 16th June, 
1675. 
& (^ Art. 4 & 6 of Original Instructions. 
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10 INSTRUCTIONS FOR THE NOTARIES [Oh. 1. 

Art. 4. They are prohibited from making any disposi- 
tion in any last will in their own fstvour, or in favour of 
their wives or children, or of other persons related to them 
within the fourth degree of consanguinity or aflSnity; 
but they must refer the person, desirous of making such 
a disposition, to another notary, on pain of such bequest 
or gift being void, and of such notaries subjecting them- 
sdves to disOTetionary punishment (^) 

Art 5. It is not lawful for them to execute deeds of 
persons unknown to them, unless the witnesses named 
in the deeds are known to be persons of honour and worth j 
of credit, (a) and afiOrm to them that the conkaoting 
parties are sudhi also, to whidi end the notaries shaU 
declare in their deeds : '^ In the pres^ace of the witne&lses, 
who affirm," &a (6) (») 

Art 6. If unknown persons appear brfore them, assist- 
ed by two witnesses, such witnesses must be known to 
the notaries, or at least^ to their derks, which must be 
stated in the deed, under a penalty of Eds. 50, — ^to be 
paid to the Poor Fund of the Reformed Church. (^) 

Art 7. They must mention in the deed the plaoe of 
residence of the pa^on who passes the same before them, 
on pain of subjecting themselves to discretionary punish^ 
ment (*) 



(}) Art 7 of Original Instructions. 

(a) Hnber Hedendaagsche Regtsgdeerdheid, B. 5, Kap. 26, $ 18. 

(6) See note (*) page 5. — It is unnecessary for a notary to state in a will, that 
the testator, who appears before him to make his will, is knotm to me, the 
notary, the presumption being that the testator is known to him, Gt be wonld 
not execute the will, in contravention of this Article. The form has bem 
adopted by some members of the profession, and is borrowed from Wassenaar 
(Practyk Notaried " van TestMnettten," { 8), but it is nowhere enjoined, and 
it is radiated by I^breghts and Kersteman. — Lybreghts* Red. Vert, over het 
Notaris Ampt, D. 1, p. 23. Kersteman Preceptor der Jouge Notaiissen, p^ 
12. Begtsgel. "Woordenboek, p. 810. Oeflfenschoole, p. 27. 

O Art. 8 & 9 of Original Instructions. De Groot, Inleid. B. 2, D. 17, J 22. 
Placaat, 4th Oct., 1540, Art. 9. 

P) Art. 11 of Original Instructions. Ibid. 

(*) Art. 10 do. do see note 0P^^« 
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Ch. 1.] AT THE CAPE OF GOOD HOPE. 11 

Art. 8. They shall not pass any deeds, particularly 
wills, in a language which they are not versed in. Q) 

Art 9. The notaries are prohibited, under a penalty 
of Rds. 1000,— to be paid to the Poor Fund of the Ee- 
formed Church, — ^from passing and executing testaments, 
or any other deeds whatsoever, of any person not being 
a Chrktian, in which the testator or appearer wishes to 
make a fidei-commissary disposition of immovable pro- 
perty, imless such disposition be in &vour of Christians, 
and then it should not extend beyond the immediate 
usufructuary. At his death such property shall go to 
his descendants^ and fidling them, to the heirs of the 
testator or donor, free from entaiL 

Ajrt. 10. All persons are at liberty to allow their im- 
movable property to ranain imsold, until their heirs 
attain their majority, in order that the fruits or profits 
thereof may be appUed by the guardians to the support 
of the heirs, or enjoyed by the widow of the testator, 
until her death, or until she shall enter into a second 
marriage. Q 

Ari 11. If a testator discretionaUy fixes at a certain 
amount the legitimate portion of his fether, mother, or 
children, and directs that his heirs shall not be required 
to furnish a statement and inventory of his property, 
so that therel^ they are prevented from ascertaining 
whether or not they have been prejudiced in their legi- 
timate portion, the notary who makes a will containing 
such a prohibition, without informing the testator that 
it cannot have effect after his death, and declaring in 
the will that he has so informed the testator, sliaU pay a 
fine of Bda 50, for the benefit of the Poor Fund of the 
[Reformed Church. (*) 



Art. 12 of Original Instractions. 

P) Art. 20 do. do. 

(^ Art. 21 do. do. 

(*) Art. 23 do. do. 
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12 INSTRUCTIONS FOE THE NOTARIES [Ch. 1. 

Art. 1^. The notaries shall not purchase, freight, or 
hire ships or vessels, or engage people to be employed 
for their account by foreign nations, or private persons 
being foreigners, for whatever purpose it may be, either 
directly or indirectly, subject to the penalties enacted 
by the proclamations of 20th September and 21st No- 
vember, 1792, and to discretionary punishment, accord- 
ing to the nature of the case. Q 

Art 13. The notaries must be careful not to insert in 
last wills anything contrary to law, and if the testator 
desires to have it inserted, they must inform him that 
such a disposition cannot be sustained. (^ 

The notaries shall not execute transfers of inunovable 
property, kusting brieven, or mortgage bonds, or any 
deeds of division, or partition of immovable property. (•) 

Art 14. In executing bottomry bonds, they shall not 
make any stipulation for the payment of interest exceed- 
ing the capital advanced. (^) 

Art 1 5. In other instruments, no higher rate of interest 
shall be stipulated to be paid than 6 per cent per 
annum. (^) 

Art 16. No deed or instrument shall be signed or 
delivered by the notary^ imless the appearer and the 
witnesses (a) appear personally before him. The notary 
must explain the contents of the act, and the appearer, 
the witnesses {a), and the notary must sign the minute 



<^) Art. 27 of Original Instructioni. 

Art. 24 do. do. 

(?) Art. 81,' 82, 88 do. do. 

(<) Art. 86 do. do. 

W Art. 85 do. do. 

[a) A will is void if the witnesses do not see the testator fece to face. 
HoU. Cons. n. 1, Ck)n8. 806, D. 2, Cons. 66, D. 8, Cons. 95. Oeffenschool, 
p. 231. The witnesses mnst see and hear the testator speak, and see him sign 
the will.— Voet, Begins. Lib. 2, Tit. 10, No. 7.— Wherefore there should be 
lights by ni^t, and if the testator's bed be snrronnded by cnrtains they should be 
remo?ed<. — ^Heineccius Recitationes. 
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and the protocol. (^) (As, after the death of the testator, 
his will is required to be lodged in the office of the Mas- 
ter of the Supreme Court in original, it is recommended 
that the minute should be signed in duplicate, if the 
occasion permits, by all the parties above mentioned.) — 
This would then supersede the grosse. (a) 

Art. 17. The protocols of the notaries shall be exam- 
ined every six months by commissioners of the Court 
of Justice (the Supreme Court), whose duty it is to see 
that the deeds are duly numbered and signed by the 
notaries, witnesses, and appearers, and that the stamp 
regulations have been duly observed. (^ The commis- 
sioners are not required to read the minutes or drafts, 
except for the purpose of satisfying themselves on this 
head, and they must report to the court any irregularities 
they discover, which cannot be immediately redressed. 

Art. 18. The notaries shall not grant to strangers 
copies of the deeds executed before them, unless they 
are required to be availed of in law. C) 

0) Art. 37 of Original Instructions. See note (^, page 6. 

The notaries must clearly explain to the appealers the meaning of the tre- 
belHan and falcldian portions, and of the codicillary clause.— Van Zurck Codex 
Batavos, Tit. Notarissen. — The testament being written, must be read over 
word for word to the testator, and it must be stated at the end of the will that 
it was read over in the hearing of the witnesses. — Huber Hedendaagsche 
Begtsgeleerdheid, B. 2, Kap. 12, $ 35, 36.— The notary should clearly 
explain the meaning of the appearers, and use no ambiguous or obscure terms. 
He should read over to the appearers all acts passed before him, and if he 
finds it necessary to insert any clause of renunciation of any exception or 
benefit, or to use any legal term»^, such as the trebellian or falcidian portion, 
codicillary clause, or others of a like import, he should interpret aud explain 
the same to the testators, that they may fully comprehend the meaning of 
them, stating in the will that he has done so, in order that it may afterwards 
folly appear that the parties understood them. — Wassenaar, Practyk Notarieel, 
page 3. Regtsgeleerde Woordenboek, Til. Notarisseu, page 311. Verwey, 
Ars Testandi, page 202. 

(a) Ordinance No. 104, § 7, July 5, 1833. 

(2) Art. 38 of Original Instructions.— Placaat, 22nd Dec, 1733. Van 
Zurck Codex Batavus, Tit. Notarissen. — The practice of examining the protocols 
of the notaries had for some time fallen into disuse. It has been lately revived. 
See Government Ndtice, 15th March, 1844. 

P) Art. 39 of Original Instructions. — In making copies of documents, the 
copy should be a verbatim copy of all faults and corrections in the original. 
Damh. Pract. Civ. Cap. 174. 
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14 INSTRUCTIONS FOR THE NOTARIES [CL 1. 

Art. 19. In making extracts jfrom deeds, they must 
insert the beginning or heading of the deed, and the first 
words of the following paragraph. This is enjoined to 
show the nature of the instrument, — that it is not mu- 
tilated, — that the paragraph of which the extract is made^ 
is concluded, and that the remainder of the instrument 
refers to other matters. (') 

Art 20. They shall write the minutes on whole sheets, 
and have them bound according to the order in which 
they are numbered, and they shall keep a proper register 
of them, so that none of them can be abstracted. (^ 

Art. 21. Upon the decease or resignation of a notary, 
his protocol shall be lodged in the office of the Secretary 
(now the Eegistrar) of the Supreme Court, who shall 
grant copies of the minutes when required, f) 

Art. 22. They shall render their services gratuitously 
to the poor. (^) 
Acts to be written Great irregularity having prevailed at one time j&om 

upon and not co- '-' •', » i , • i • • i i 

Twedwithrtiunps. the practicc of covermg notarial acts with stamps, instead 
of writing such acts on stamped paper, as the law pre- 
scribes, all such acts are now required to be written and 
signed upon paper stamped (as in each case the standing 
regulations of this colony direct), and in no case to be 
covered with such stamps only. To secure the due ob- 
servance of this regulation, a fine, not exceeding Eds. 50, 
is directed to be imposed for every violation of it. (') 

Acts not written on stamps of the proper value are 
declared to be null and void. (^) 

P) Art. 40 of Original Instructions. — The duty of notaries to be particolarly 
careful in the making of authentic copies^ and in setting out the short and mate- 
rial contents of a deed, to make their extracts withjndgment and fidelity, can- 
not be too strongly impressed upon them. Van der Linden, Laws of Holland, 
page 258, note 4. 

P) Art. 41 of Original Instructious. 

P) Art. 42 of Original Instructions. Placaat, 22nd April, 1670. Codex 
Batavns, Tit. Notarissen. 

P) Arts. 5 and 47 of Original Instructions. 

P) Proclamation, 26th of May, 1815. 

(«) Proclamation, 24th of Dec, 1807. 
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Ch. 1.] AT THE CAPE OF GOOD HOPK 15 

All notarial bonds, i e., bonds for the payment of what Act* require 

, - . , 1 . T to be registered. 

money, security bonds, antenuptial contracts, kinder- 
bewyzen, or deeds for securing the portions of children 
by a former marriage, schepenkennissen, (a) (mortgage 
bbnds,) and kusting brieven (6), or bonds mortgaging 
imimoyable property for the whole or part of the purchase 
money left unpaid, are required to be registered in the 
office of the Registrar of Deeds in Cape Town, and in 
default of being so registered, they lose the right other- 
wise due to them. Q) 

Bottomry bonds and deeds of donation inter vivos do 
not require registration. 

If a notary omits to cause a kinderbewys, executed Penalty for omit- 
before him, to be registered, it is at the risk of his being J^JJ^^^ ^ 
responsible for all losses which the orphan may sustain 
by such omission. (^ 

The wholesome practice of examining the protocols 
of the notaries at the Cape, in order to ascertain that the 
minutes or drafts of the various acts, deeds, and instru- 
ments made or passed by or before them are conformable 
to law, and bear the stamps by law required, having 
been discontinued since the 1st of January, 1828, when 
the inspections by the late Court of Justice ceased, pro- 
vision has been recently made for the restoration of it. 

By Government Notice of the 15th March, 1844, commissioners ap- 

.. , , •.!/» •••Ai pointed to examine 

commissioners have been appointed tor exammmg, m the Je ^^^ou wid 
manner and form as by law authorized and enjoined, the Notaries. 
protocols and registers of the notaries, resident and 
practising in the respective places for which such per- 
sons are thereby severally appointed to act. 

{a) So called becanse they were formerly passed in tlie presence, and thus 
with the cognizance, of the Members of the Court of Justice. 

{b) From eustodio, because the mortgagee preserves or takes care of his 
rights by tbis special hypothec. Literally, a letter or deed of security. 

Q) Provisional Instructions of Commissioner-General de Mist for the Dep. 
Secretary and Keeper of the Records, Art. 6. Proclamation 23rd April, 1793, 
15th May, 1805. Ordinance No. 39, 19th Jan., 1828. 

P) Provisional Instructions of Commissioner-General de Mist for the Deputy 
Secretary and Keeper of the Records. 

c2 
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16 INSTRUCTIONS FOR THE NOTARIES [Ch. 1. 

The commissioners for Cape Town are — the Master of 
the Supreme Court and P. B. Borcherds, Esq., Eesident 
Magistrate; for the districts of Mahnesbury, Stellenboscb, 
Clanwilliam, Caledon, Swellendam, Port Elizabeth, Somer- 
set, Cradock, Colesberg, and Graaff-Reinet^ the Besident 
Magistrates and Clerks of the Peace ; and for the districts 
of Wynberg, Simon's Town, the Paarl, Worcester, George, 
Beaufort, Uitenhage, and Albany, where the Clerks of 
the Peace are notaries, the Resident Magistrates and cer- 
tain Justices of the Peace. 

No commissioner is to read any minute or draft except 
with the approbation and concurrence of his co-commis- 
sioner, and then only when there is reason to believe 
that the stamp duties, by law required, have been evaded, 
or that such minute or draft is otherwise irregular or 
improper. 

The notaries are required to produce their protocols 
and registers to the commissioners at the time and place 
appointed by them, on pain of being struck off the roll 
of notaries, and being for ever incapacitated from being 
again admitted to practise as such. This examination is 
to be made once every six months Q\ and the commis- 
sioners are required to report to government the result^ 
specifying particularly the instances which they may dis- 
cover of the use of stamps of a less amoxmt than is re- 
quired by the law, or in which it shall appear clear to 
them that the notary is incompetent to perform his duty 
in a correct and proper manner. 

The commissioners are also required to report every 
case where they shall be of opinion that any act, deed, 
or instrument made or passed by the notary, is of an 
illegal, irregular, or improper nature. 

If the notary resides in the district town, it is con- 
sidered most convenient that the commissioners should 
make the examination at his office; but in the event of 

(*) Circular Letter from Government to the Commissioners, 16th March, 
1844. 
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Ch. 1.] AT THE CAPE OF GOOD HOPE. 17 

hia carrying on his business in a distant part of the 
district^ the commissioners are required to give him notice 
to attend them personally with his books on such day 
as they may fix. 

By government memorandum of the 27th March, 
1845, the Governor directed that fromand after the first 
day of June of that year, every notary practising at the 
Cape shall keep a book, in the form prescribed by that 
memorandum, Q to be called " The Protocol and Eegis- 
ter," and which shall contain an entry of every instru- 
ment made by, and passed before such notary ; which 
entry and the numbering of the instrument, shall be 
made at the time of the execution thereof ; and all the 
instruments shall be neatly and securely bound together 
when they amount in number to one hundred, and 
submitted half-yearly to the inspection of the commis- 
sioners from time to time appointed to examine the 
protocols and registers of the said notaries ; and the 
commissioners, in examining the same, shall ascertain 
that every instrument has been written upon stamped 
paper of the full value required by law, and appears to 
have been properly executed by the notary and witnesses ; 
and all blank spaces, erasures, or interlinements duly 
verified by the notary in the margin thereof 

Every notary shall subscribe the following declara- 
tion under the last entry on the Protocol and Register, 
prior to each half-yearly examination : 

" I, A B , Notary Public, residing at — — 

" do hereby declare, that the acts and deeds to which 
" this protocol and register refer, have been enregistered 
** in the precise order of time in which they were made 
" and passed by me. A B " 

The commissioners are requii-ed to certify thereunder 
the result of their examination, and to report all deviations 
from these directions to the Secretary to Government. 

See form of " Protocol and Register." Appendix No. 10. See ante. 
Articles 1, 17, 20. 
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18 INSTRUCTIONS FOR THE NOTARIES [Ch. 1. 

The commissioners are required to make their exami- 
nations immediately after the first of July and first of 
January in each year, beginning with the first of Jan- 
uary, 1846, and transmit them to the Secretary to 
Government immediately thereafter. 

Should it appear at any of these examinations, that 
notaries have been unable to procure the stamps required 
by law, the commissioners are required to report specially 
and in detail, the instances, when transmitting to the Sec- 
retary to Government the result of their examinations. Q) 



As the rights of individuals and of the public at large 
are alike committed to the keeping of the notaries, they 
should possess a sufficient knowledge of the law. But 
this is not the only necessary qualification for a notary. 
Honesty and integrity are equally essential. He should 
always endeavo\ir to preserve these qualities unimpaired, 
so that those who have occasion to consult him, may 
never doubt his uprightness or impartiality. Q) In the 
words of Domat, Q fidelity in the discharge of his func- 
tions and the observance of justice and truth, are his first 
and most essential duties. He should not only be carefdl 
that he himself does not violate the latter, but he should 
oppose all attempts made by others to transgress them. 
In fine, he should be instrumental to the promotion of 
justice and peace. 

In the time of Cicero, notaries became so respectable 
that their order was called by him, "honestus." (*) 
It is satisfactory to know that they still merit this appel- 
lation, and that instances of misconduct in the members 

<>) Circular Letter from Goyernment to the Ck)mini8sioner8, 27tli of March, 
1845. 

(*) Van der Linden, Verhandeling van het Notaris Ambt, d. 1, p. 19. 

Lybreght'B Red. Vert. D. 1, Hoofdst. 1, page 29. 

Domat's Civil Law, vol. 2, Tit. Notaries. 

(*) Cicero, Verr. 3, 79. 
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Ch. 1.] AT THE CAPE OF GOOD HOPE. 19 

of the profession rarely occur, a proof of the integrity 
and respectability of the general body of the notaries at 
the Cape. 

In England, a notary is a public officer of the civil how Notaries aw 

, , , . -I . /. 1 -, . appointed in Eng- 

and canon law, who derives his faculty, or authority to ^^• 
practise, jfrom the Court of Faculties of the Archbishop 
of Canterbury, in London. 

At the Cape, notaries are appointed by the local gov- how at the cape. 
ermnent, after they have been reported to be qualified 
for the offica There are considerable facilities offered 
to the admission of notaries hera In England no per- 
son can be admitted and enrolled as a public notary 
unless he shall have served as a clerk or apprentice for a 
period of not less than seven years. No apprenticeship 
is considered necessary in this colony, and the notary 
is admitted here, i^ after examination as to his qualifi- 
cations before Her Majest/s Attorney-General and two 
of the advocates practising before the Supreme Court, to 
be named by that officer, he is found possessed of the 
necessary legal qualifications. 

Previously to being admitted to exercise the office, he Declaration on ad 
is required to make and subscribe the following decla- 
ration : 

" I do solemnly and sincerely declare, that I will per- 
" form my notarial duties diligently and faithfully ; that 
" I will not draw up any false, unlawful, or forbidden 
" act, for any person whomsoever ; that I will not 
" authenticate or deliver any attestation, bonds, surety 
" bonds, or any other deeds or minutes, without the parties 
" passing the same appear personally before me and wit- 
" nesses declaring themselves thorouglily acquainted with 
" the contents, and subscribing their respective names 
" to the minutes and protocols thereof, together with 
" me, the notary, and witnesses respectively (^) ; that I 
" will keep secret and not divulge any such deeds 

C) See ante, page 12, Art. 16. 
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" and acts passed before me ; that I will conduct my- 
" self as a diligent, honourable, and faithful notary should 
" do, without deing moved firom the strict perfonnance 
" of my professional duty by any feeling or personal 
" hatred, or by any bribe or gift whatsoever, and I 
" make this solemn declaration conscientiously believing 
" the same to be true." 

A notary's commission, or authority to practise, is 

written on a stamp of £7 10a, and is as follows, viz :— 

" His Excellency, &a &c.. Governor and Commander-in- 

" Chief of Her Majesty's Castle, Town, and Settlement 

" of the Cape of Good Hope, &c. &a 

" To A. B, 

" By virtue of the powers and authorities vested in 
" me, I have constituted and appointed, and by these 
" presents do constitute and appoint you, A. B., notary 
" public, to have, hold, exercise, and enjoy the said office 
" or place of notary public for and during my pleasure, 
" and to discharge the duties attached thereto, agree- 
" ably to such instructions as have been issued for the 
" observance of the notaries practising in this Colony." 

— Qovemor, 
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CHAPTER THE SECOND. 



A BRIEF ABSTRACT OF THE ROMAN LAW, EXHIBITING A 
SYNOPSIS OF THE DUTCH COLONIAL LAW, AS DERI- 
VATIVE FROM IT, ON THE SUBJECT OF TESTAMENTS. 



SECTION ]. 

Testaments are of high antiquity. They were in use origin of Tetto- 
among the ancient Hebrews, and instances of them 
may be found in the sacred writings. Into most coun- 
tries they have been introduced by a positive act of the 
state, as by the laws of Solon into Greece, and by the 
twelve tables into Home. Hence it appears that wills 
are the creatures of the, municipal law, and where they 
are permitted they are subjected to different formalities 
and restrictions. 

A testament is so. called from the Latin words testatio Etymology of the 

tenn. 

mentis, because it bears witness or testimony to the de- 
termination of the mind. The writers on the civil law 
give various definitions of a testament. Modestinus 
calls it " voluntatis nostrwjusta sententia de eo, quod quis Definition of a tm 
post mortem suam fieri velit^' or, " the legal declaration 
of a man's intention, which he wills to be performed 
after his death," and this definition Blackstone considers 
preferable to the etymology of the term. Other writers, 
however, define a testament " to be the appointment of 
an heir made according to the formalities prescribed by 
law," contending that the institution of an heir is the 
eesence of a testament, and that which distinguishes it 
from a codiciL 
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22 ROMAN LAW. [Ch. 2. 

ROMAN LAW. 

Ftortiond of tm- According to Justinian it appears that two kinds of 
testaments were formerly in use ; — ^the one made in time 
of peace at the oomitia curiata, which were appointed 
twice a year and called, " calatia coTrdtUa" — ^because it 
was made in a full assembly of the people, — and the 
other made by a soldier "m procmctv!' in the camp 
while preparing for battle, and called " 'procmdvm teston 

''**^ mentvm,r A third species was afterwards introduced, 

which was called " jjer cea et libram,'' because it was 
effected by emancipation, or an alienation made by an 
imaginary sale in the presence of five witnesses, and the 
libripens, or balance-holder, all citizens of Rome above 
the age of fourteen, and also in the presence of him, who 
was called the " emptor fa/miUcB" or purchaser. This was 
the usual method according to the laws of the twelve 
tables, — ^but the "emptor fanulise" was not the heir, 
but only admitted for the sake of form, that the testator 
might seem to have alienated his effects in his life- 
time 

Lutkind. This singular ceremony was still practised in the time 

of Severus, but the praetors introduced a more simple 
fonn, for it was afterwards enacted that the signature 
of seven witnesses, free from all legal exceptions, and 
purposely summoned for the execution of that important 
act^ was sufficient to establish a testament, without any 
emancipation or imaginary sale. Though the civil law 
required but five witnesses, yet the balance-holder and 
the purchaser in reality made seven, — ^aad it was to sup- 
ply the place of these that the praetorian law added two 
witnesses to the number required by the civil law — so 



^ C) ^e verbal or written testament was promulgated in the presence of five 
witnesses, who represented the five classes of the £man people ; a sixth witness 
attested their coucurrcDce ; a seventh weighed the copper money, which was paid 
by an imaginary purchaser, and the estate was emancipated by a fictitious sale 
and immediate release. — Gibbon's Decline and Fall, chap. 44. 
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that in effect both the civil and the praetorian law 
required the presence of the same number of witnesses. 
It became an established rule that a testament should be 
signed by the testator, and sealed and subscribed by- 
seven witnesses, who must be present at the same time, 
hear it read and declared by the testator to contain his 
will 

K the testator desired that his testament should remain 
unknown, he could make a private or secret testament, 
writing it himself or causing it to be written by 
another, Q) and signing and sealing it, present it to seven 
witnesses, declaring that it was his testament — a super- 
scription to which effect was endorsed on the testament 
by the testator and witnesses. After the death of the 
testator the will was opened by the judge in the presence 
of the witnesses, or if they were dead, in the presence of 
persons of probity, who knew their handwriting. 

The blind, the dea^ and the dumb were competent to 
make testaments. Their intentions were committed to 
writing and read to them, and they declared that what 
had been so committed to writing contained their testa- 
ment. The declaration was made in the presence of a 
notary and seven witnesses who signed it. 

During a plague some of these formalities were dis- 
pensed with, — and a father might dispose of his property privueged twu- 
amongst his legitimate children without the observance 
of the ordinary solenmities. 

Testaments were usually written on waxen tablets, 
because in them a person could most easily erase what 
he wished to alter, but they were called ^'tabulcey* 
although written on paper or parchment Lawyers were 
usually employed in drawing them up. They were 
written in the Latin language until A.D. 439, when it 
waa enacted that they might be in Greek. They were 



0) When the testament was written hj another, the testator wrote below 
that he had dictated it and read it over. 
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ROMAN LAW. 



[Ch. 2. 



deposited either privately in the hands of a friend, or in a 
temple with the keeper of it Q), Thus Julius Caesar is 
said to have entrusted his testament to the eldest of the 
vestal virgins. Augustus and other emperors did the 
lika 

The subscription of witnesses was in use from the 
time of the first emperors, as appears from Ulpian. — 
But the subscription of the testator was introduced by 
a constitution of Theodosius. 

The emperors Theodosius and Valentinian allowed a 
holograph testament to be of full force, though made 
without witnessea 



KimcnpatlTe Tes- 
tamtats. 



SECTION 2. 

A nimcupative testament — ^namely, a testament declar- 
ed by word of mouth, was held valid if made in the 
presence of seven witnesses, as ordained by Theodosiua 
It is so called because the disposition is made by the 
nuncupation or naming of the heir by the living voice 
of the testator. It was usually reduced into writing by- 
notaries alter the testator's death. 



KlUtary Teita 
ments. 



SECTION 3. 

The formalities above mentioned were dispensed with 
in regard to soldiers on actual service, m eocpedUiomfms, 
and their testaments were held valid, though made 
without the legal number of witnesses, or any other 
solemnity ; — and in such case a son, though under the 
parental power, might make a will, but these privileges 
soldiers were only entitled to when on service. But 
the emperor Trajan decreed, that wills so made should 
nevertheless be proved by witnesses. A soldier, though 



0) It was usual to lodge things of the greatest value, money, records, wills, 
&c., in temples, where the rcSgion of the place would protect them from 
violence.— Taylor's Elements of the Civil Law, page 529. 
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deaf and dumb, could make a will — ^a privilege peculiar 
to soldiers till the reign of Justinian. 

SECTION 4. 
The following persons were prohibited from making: peMOM prouMted 

.__ ® ^ ^ ^ from Duteg Te«3 

Wills : tamentB. 

Children in the power of their parents. 

Those within the age of puberty, or fourteen years 
in males, and twelve in females. 

Insane persons and prodigals incapable of managing 
their own affairs. 

Captives whilst in captivity. 

But a lunatic was capable of making a testament 
during a lucid interval. 



SECTION 5. 
The following persons were prohibited fit)m being ad- penow prauMted 

^ , ® from being witnes- 

mitted as witnesses to a testament : — *^^ Testameau. 

Women, slaves, interdicted prodigals, males imder 
puberty, or 14 years of age, mad, deaf, and dumb 
persons, or any one whom the laws had rendered intest- 
able. 

Those in power of the testator. 

The heir to that testament by which he was appointed 
heir. 

Those in subjection to the heir. 

The father to whom the son, if heir, was subject. 

And pei-sons allied to the heir. 

Legatees were, however, permitted to be witnesses, Legatee* admitted 
and it seems that the Romans were induced in this re- 
spect to be less strict as to the persons whom they 
admitted, owing to the difficulty of obtaining so great a 
niunber as seven. 

The Romans rejectedwomenaswitnessesto wills, because Beaaonsfor reject- 
women were never suffered to be present at public assem- 
blies, where all wills and testaments were formerly made. 
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SECTION. 6. 

inrtitutioiiof chii- A fother was bound to institute his children as his 
drenMHein. jjgjjg^ ^uj could not disinherit them unless for very 
weighty reasons ; for if a father pretermitted or passed 
them over in silence, the testament was void ; and if a 
Fotoiamoiu chu- posthimious dcscendaut in the right line was pretermitted 
**"' in a testament, such testament, though valid at the time 

it was made, was annulled by the subsequent birth of 
the child. Thus the rights of posthimious children 
were regulated by the rights of those bom in the life- 
time of their parenta The civil law permitted the birth 
of a posthumous child to annul a testament, because it 
is by that law in the power of any child, who has been 
either omitted in his father's testement, or disinherited 
nominally without a cause, to set the testament asida — 
And if children had not been instituted heirs, or proper- 
ly disinherited, the praetor gave them the possession of 
the goods contrary to the disposition of the testament 
Adopted chudren. Adoptcd children, as long as they continued imder the 
power of their adoptive father, were entitled to the same 
rights as children bom in lawful matrimony. But then 
the natural parents of such adopted children were not 
required to institute them heirs, as long as they continued 
in adoption, 
chudrtn of Miu- If ^ soldier upon a military expedition, in making 
urj penoM. j^ ^j^ passcd over his children in silence, such pre- 
terition was held of equal force with a nominal disinheri- 
son, and the wiU could not be set aside as inofficious. 

Children instituted heirs by their mother were reputed 
strangers, for a woman was not allowed to have her 
children under her power, 
wghtof Accretion. ^ ^^ hcir, instituted to an inheritance conjointly with 
others, died, renounced the inheritance, or became in- 
capacitated from entering upon it for any other cause, then 
the share of such heir accrued, by the right of accretion, to 
the remaining heir or heirs who accepted the inheritance. 
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Second and third marriages were considered odious LMhwediotiaic. 

d6 seciuidisiwpCliit 

in the eyes of the Bomans, and to prevent children from 
being prejudiced by their parents who entered into a 
second or third marriage, the law enacted a penalty 
against second marriages — poena ccmtra hmvJboa — ^by 
restraining the disposition which the survivor who marries 
again might make in favour of the second spouse. By 
this law a widower or widow, who marries again, having 
children by a former marriage, can give, no more to his 
or her second spouse by last will, or otherwise, than 
the least portion which is given to the children of 
the former marriage. All that is given or bequeathed 
beyond this goes in common to the children of the first 
marriage. This law was introduced by the constitution 
of the emperors Leo and Anthemius, and was called lex 
hac edidali C. de secundis nuptiis. 



SECTION 7. 

An inheritance wasgenerally divided into twelve uncice, DiTidon of an i 
that is parts or ounces, all of which were comprehended ^" 
under one total termed an as ; — and each of these parts, 
from the uncia to the a«, had its peculiar name ; and if 
a testator named but one heir and appointed him the 
heir of six parts, yet the whole as was included ; for no 
man, except a soldier, could die partly testate and partly 
intestate. 



SECTION 8. 

There were three kinds of substitution among the 
Romans. 

1st. The ordinary or vulgar substitution, by which ordinary or vugar 
a testator substituted an heir in the place of him, imme- 
diately instituted to take under his will, in case of the 
refusal or death of any such instituted heir. 
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p^uhury Mtetita- 2nd. The ptrpillaay substitution, by which a pa«rent 
could substitute an heir to his children, who died within 
the age of puberty, and in his power, for custom ordained 
that parents could make wills for their children, when 
their children were not of age to make wills for them- 
selves. ^ 

awmpiary tuiwti- 3rd. The exemplary substitution, by which a parent 
could appoint an heir to his children who were mad or 
disordered in their senses, although they had reached the 
age of puberty ; but this species of substitution ceased 
as soon as they had recovered from their disorder. The 
pupillary substitution contained a disposition of two 
inheritances in one testament, the one of the father, the 
other of the son. Parents were also permitted to give 
a substitute to their disinherited children, and appoint 
him heir of whatever such children had acquired within 
the age of puberty. The same law extended also to 
posthumous children. 

No parent, however, could make a testament for his 
children, unless he had made one for himself, the testa- 
ment of the child within the age of puberty being part 
of the testament of the parent, in so much that, if the 
testament of the father was not valid, the testament of 
the son could not take eflfect. 

The pupillary substitution became extinct when the 
male children had attained their fourteenth and the female 
their twelfth year, respectively. 



Inofficious Testa 
ments. 



SECTION 9. 

Children unjustly disinherited, Q) or unjustly omitted 
in the testaments of their parents, might complain that 
such testaments were inofficious or inconsistent with 
natural duty, and, upon that ground, urge that their 

P) The testator was compelled to specify the offence, and the justice of the 
Emperor enumerated the sole causes that would justify such a violation of the 
first principles of nature and society. — Gihhon's Decline and Fall, chap. 44. 
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parents were not of sane mind, when they made them, 
whereupon the testament was set aside. But it was 
not meant to be averred that the testator was really 
mad or disordered in his senses. The fiction was re- 
sorted to, in order to avoid the appearance of im- 
pugning the testament of a man in his senses, contrary 
to the authority of the Twelve Tables, which gave to 
all persons capable of making a will, a free and uncon- 
trolled power of bequeathing their effects as they thought 
proper. 

The " querela testamenti inoflSciosi " of a will made 
contra pietatem et ncdurah ojfflciwm, or complaint that tes- 
taments were inofficious, was also allowed to be preferred 
by parents, and by the brothers and sisters of a testator, 
if infamous persons had been instituted by him as his 
heirs. — ^Adopted and posthumous children, if unable to 
obtain the whole or a part of the effects of their deceased 
parents in any other way, were also allowed to prefer a 
complaint of undutifulness against a testament. 

Illegitimate children pretermitted in the testament of 
their mother, were also entitled to this privilege. 

When a complaint against a testament as inofficious 
was well foimded, it affected the character and memory 
of the deceased, who could not be thought to have acted 
as became him : this complaint therefore was regarded 
as an extraordinary remedy, and never allowed to be 
made but by those who had no other, and it was only 
permitted when nothing had been left by the will of the 
deceased ; for if any sum short of the third part of an in- 
heritance, or the legitimate portion, had been left to a Legitimate por- 
child, entitled to such portion, he was barred from brings 
ing this complaint, and was only allowed to recover by 
action whatever sum might be wanting to complete that 
portion. 

A tutor, however, might accept, in the name of his 
ward, a legacy bequeathed to the latter by the tutor's 
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&ther, and complain in his own name against the testa- 
ment as undutilul, if nothing had been left to him by 
his &ther. 



SECTION 10. 

Bigh^of deuben- Heirs were allowed the privilege of deliberating wha- 
iDTentory. t^^ they woidd, or not^ enter upon an inheritance, and 
if they accepted it, subject to the rules laid down, they 
were not held chargeable for the debts further than the 
value of the estate ; — ^but an heir having once accepted 
an inheritance, could not renoimce it^ unless he was un- 
der the age of 25 years, when, being a minor, he might 
be relieved by the praetor. 

When an heir was called to a succession, either by 
virtue of a testament or by a right to succeed ab mtestato, 
he made application to a magistrate for time to delibe- 
rate, upon which a delay was granted to him of at least 
one hundred days, in which he might examine the cir- 
cumstances of the deceased ; at the expiration of this 
time, the heir was obliged either to accept the inherit- 
ance simply, or to renounce it. — Thus the law continued 
till the reign of Justinian, who established, in favour of 
heirs in general, the liberty of accepting an inheritance 
with the benefit of an inventory, L e., on condition that 
they should not be liable to actions beyond the value of 
the goods, of which an inventory was required to be 
made by a public oflSicej:, the intention of which was 
that creditors, legatees, and other persons concerned, 
might have a just account of all the goods, and that the 
heir might not engage his own estate, but oblige him- 
self only to be answerable for what is contained in the 
inventory. 

A person was considered to accept and enter upon an 
inheritance either by doing such act in his capacity as 
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an heir, or by barely sigliifying his acceptance of the 
heirship. On the other hand, he was at liberty to repu- 
diate the inheritance by mere dissent. 



SECTION 11. 

A legacy is a species of donation which is left or Legacies. 
ordered by the deceased, and, if possible, must be satis- 
fied by the heir. 

It conld be recovered not only by a personal, but by a 
real or hypothecary • action ; and could only be left to 
those who had the capacity of taking by testament. A 
testator might not only bequeath his own property, or 
that of his heir, but also the property of others, and 
if the thing bequeathed belonged to others, the heir 
could be obliged either to purchase and deliver it, or to 
render the value of it, if it could not be purchased — - 
And if a testator bequeathed a thing which he had 
pledged to a creditor, the heir was bound to redeem it, 
unless the testator had expressed his desire that the 
legatee should redeem it, in which case the heir was free 
from that obligation. 

When a legacy was left to two persons, eithet Jmaccrescendi. 
oonjimctively or disjunctively, it was divided between 
them, if both were wOling to accept it. But in case 
of the death of one of the legatees in the life-time of the 
testator, or his refrisal to take the legacy when it was be- 
queathed conjointly, the whole is vested in the co-legatee. 

The Emperors Severus and Antoninus enacted that 
whoev^ bequeathed a legacy and afterwards alienated 
it^ should not be deemed to have retracted the legacy, 
but that the bequest should nevertheless becon^ due to 
the legatee, if the testator did not dispose of it with an 
intention to oust him, and the legatee could bring an 
action against the heir, and oblige him to redean the 
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But if the bequest perished before delivery otherwise 
than by the act or fault of the heir, the loss fell upon 
the legatee. 

A debt due to the testator might be left as a legacy, 
and the heir would be obliged to transfer his right of 
action to the legatee, — unless the testator received the 
money in his life-time, for then the legacy became 
extinct. 

As a testament received its whole force and effect from 
the institution of an heir, a legacy could not be made till 
the heir was instituted; but the law was afterwards 
altered in this respect, and it was considered immaterial 
in what part of the testament the legacy was made. 
A legatee might be charged with the payment of a 
legacy. 

It was ordained under Claudius or Nero, that the 
writer of another^s testament should not write down any 
legacy for himself 

By the law of the Twelve Tables, " uti guiaque legasait 
aucB rei ita jus eato,** a testator was permitted to dispose 
„of his whole patrimony in legacies, but it was thought 
proper to restrain this license, even for the benefit of 
testators themselves, because they frequently died intes- 
tate, their heirs refusing to enter upon an inheritance 
from which they could derive no profit. 

This occasioned the introduction of the law Furia> A. 
XJ. C. 570, which prohibited any testator from giving 
more in legacies than one thousand asses. This law was 
abrogated by the law Voconia^ introduced by Quintus 
Voconius Saxa, a tribune of the people, A XJ. C. 684, 
Quintus Msesvius Philippus and Gains Servilius Csepio 
being then consuls. This law enacted that no legatee 
should be entitled to more by virtue of his legacy, than 
would afterwards remain to the heir out of the estate of 
the testator. 

Both laws were found inadequate to the purpose 
intended, of restraimng immoderate bequests, and PuWius 
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Falcidius, tribune of the people, in the reign of Augustus, 
A. XJ. C. 745, enacted the law called after his name, 
which prohibits a testator from bequeathing by legacy 
uUra dodrantem, that is beyond nine-twelfths or more 
than three-fourths of his estate, so that if more was be- 
queatiied, the heir was entitled to one-fourth of the whole 
and the legatees were obliged to abate proportionably. — 
As it was at the election of the h«ir either to refuse or 
to accept the inheritance, this law obliged the legatees 
to come to an agreement with the heir to take a part, 
lest they should lose the whole of their legacies by his 
desertion, and the consequent invalidity of the testament. 

The Falcidian portion was one-fourth of the balance 
of the estate, after payment of the funeral expenses, 
debts, and other charges upon the estate, the remaining 
three-fourths being divided ratably among thei legatees. 

A " donatio mortis causa'' was a gift made in contem- ><m«tio moru* 
plation or under apprehension of approaching death, and * 
partook of the nature of a legacy, it taking effect only 
after the death of the donor. 

It became void if the donor survived the danger he 
apprehended, or revoked it, or if the donee should die 
before the donor. 



SECTION 12. 

A trust was an inheritance committed to a person who vuai 
was capable of taking it, with directions to restore the 
same to another person. Commitments of this nature 
were called "fiduciary," because the performance of 
the trust could not be enforced by the law, but depended 
solely upon the honour of the trustee. The Emperor 
Augustus, to restram the perfidiousness of trustees in 
general, commanded the Consuls to interpose their autho- 
rity, and as, in process of time, trusts became common, and 
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were highly favoured, a prs^r was ^)ecially app<»]ited 
to give judgment in these ctuses, who was called the 
Gommiseary of Trusts. 

Such trusto, however, frequently became void, for 
when the fiduciary heir was requested to restore the 
whd^ or greater part of the inheritance to the fid^-* 
commissarius» or the person beneficially intarested> he 
refused to accept it Tliis, however, was obviated in the 
Trebeiiian Decree, rcigu of Ncro, by a decrce of Trebdlius Haxinms^ then 
Consul, which ordered that an heir who was burthened 
with the diarge to restore an inheritance might retain 
one-fourth part thereof, or so much as might complete 
the deficiency before it passed from himu 



SECTION 13. 

A usufruct was the right of using and enjoying with- 
out diminution, the things which were the property (^ 
others. Thus^when the usufruct was bequeathed by 
testament, the heir had only the nude property vested 
in him, whilst the usufructuary possessed the usufruct. 

The usufructuary was compeUed to give security fnr 
the restitution of the property to the heir. 

The usufruct determined : 

At the death of the usufructuary ; 

By not being used according to the manner and the 
time prescribed ; 

By the surrendry of the property to the heir ; 

On the usufructuary acquiring the property ; 

By destruction of the property. 



SECTION 14. 

ojdjcus. The word " Codicillus," or Codicil^ is a diminutiYe 

from "Codex,** Q a book, and denotes any unsolemn. 

0) CodicilU dicti sant parvi codices ; id est, tabellsB ex codicibns ant ligno. 
Vino. 
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last will, in which no heir is named. CodioQs were 
not in frequent use before the reign of Augustus^ and 
liucius Lentulus was the first who caused authority to 
be giTen to codidls. 

A codicil might be made by a person dying testate or 
intestate. If made by the former, then, whether it was 
made beftnre or after the testament^ it was reputed part 
thereof and was required to be performed, unless beii^ 
made before the testament it appeared to be revoked 
by the testament^ or to be contrary to it. If a codicil 
was made by a person who died intestate, the legacies 
were neverttieless payabla 

But in order that testaments and codicils should not 
be confounded, an heir could not be instituted nor 
disinherited by a codicil ; — and in this consisted the 
essential difference between a testament and a codicil 

A fidei-commissum or trust could be imposed^ and 
a legacy bequeathed by a codiciL 

A person could make several codicils^ and they 
required not the solenmity observed in a testament; 
five witnesses being sufElcient to support a codicil, 
whereas seven were required to attest a testament, and 
women being admitted as witnesses to a codiciL By 
a clause called oodidUary, if a will could not be valid as 
a testament^ it might be valid as a codiciL 



SECTION 15. 

Testaments became void — 

1. By the omission to institute an heir. how tettamenu 

2. By the adoption of a child in the power of his 
natural parent after the testator had made his testament 

3. By a subsequent testament. 

4. By a refusal of the instituted heir to take under 
the w^ 
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6. By the death of the heir previous to that of the 
testator. 

6. By the death of the heir before he could enter apon 
the inheritance, or before the fulfilment of the condition 
upon which he was instituted. 

7. By the birth of a child after the testament had 
been made, if no provision had been made for that 
child. 

8. In the case of a closed testament, by breaking open 
the seal, or otherwise destroying it 



SECTION 16. 

Tateiage. Thc Romaus had anciently the power of life and death 

over their children. This despotic authority was estab- 
lished by Romulus, and afterwards confirmed by an 
express law of the Twelve Tables. This law, however, 
became obsolete many years before the reign of Jus- 
tinian. 

Tutors took their name fi*om the nature of their ofiice 
and had control over persons tiU they arrived at 
puberty. Q 

Parents could assign tutors by testament, to their 
children under that age. 

If a parent died intestate, or died testate, omitting to 
appoint a tutor, or if the tutor nominated by testament, 
died in the life-time of the testator, the agnati, or nearest 
male relations by the father's side, were appointed tutors 
of his children, and they were called legitimate tutors,— 
because, in the absence of any testamentary tutor, the 
tutelage devolved upon the agnati, merely by the act of 
the law, without the intervention of any magistrieite. 

It was the opinion of the Romans, that as the next 
heir to the pupil was most interested in the estate, and 

{ Puberty commenced in males at 14, and in females at 12 years of age. 
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had the advantage of succession, he was the most proper 
person to take care of it, and to be burtheiied with the 
tutelage. Solon, however, was of a different opinion, 
for, by his institutions it was provided, that no one 
should be another's guardian, who was to enjoy the 
estate after his death, and that the guardianship and the 
right of succession should be kept distinct; and Sir 
Edward Coke aflGjrms, that to commit the custody of aa 
in&nt to him that is next in succession, is " quasi agnum 
com/mittere lupo, ad devorandum." — ^But, as the tutelage 
was committed to all the agnati in the same degree, 
however numerous, who were all called equally to the 
tutelage, a conflicting interest was thus established, 
sufficient to keep in check any attempt on the part of 
the tutors to abuse their trust, or remove the incumbrance 
of their pupil's Ufa 

All females were excluded from the tutelage of a child, 
except the mother or grandmother, who was allowed to 
execute the office, upon condition that she bound herself 
solemnly not to contract a second marriage. % 

Minors under the age of 25 years, or full age, were 
also prohibited from acting as tutors. Tutors appointed 
by testament were required to be confirmed by the sen- 
tence of the governor of the province. 

By virtue of the law Atilia^ made in the year U. C. 
444, by Lucius Atilius, a tribune of the people, the 
praetor of the city had authority to assign tutors, and 
such tutors could be appointed for a certain time, or con- 
ditionally, and in either of these cases the guardianship 
was committed till the term for which it was assigned 
had expired, or till the condition was fulfilled All ma- 
gistrates were afterwards invested with this authority, 
but they were peremptorily enjoined to exact caution 
from such tutors for the due administration of their trusts, 
and the security of their pupila (^) 

C) The exaction of cantion or security was the business of the inferior magis- 
tntet. 
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Authoilty of 
tutors. 



In all caoes of mutual obligation, the person who ooo- 
trsKH^ with a ward was bound by the contract^ if it 
tended to better the condition of the ward> but the ward 
wafi not bound unless the tutor had authorised it, — and 
thus a ward could not impair his estate, without the 
authority of the tutor. 

A ward could not enter upon an inheritance witiiout 
the authority of his tutor* 

Tutors were required to render an account of the 
administration of the a£^irs of their wards. 

Tutelage determined — 

1. When the wards arrived at puberty. 

^. At the expiration of the term for whidi the tutelage 
was committed 

3. Upon the fulfilmait of the condition. 

4. At the death of the tutor or ward. 

5. When the tutor was removed from his office upon 
suspicion, or excused himself from the burthen of tute- 
lage upon just grounds. 



SECTION 17. 

After males or females had arrived at puberty, ouratc»rs 
were appointed over them, till they had completed their 
25th year, which constituted full age. 

Males, howev^, of the age of 20 yearsi and females ol 
18, having given sufficient proof, by five or more wit- 
nesses, of their alnlity to adminkter their own affiurs, 
were released from curatorship by dispensation from 
the Ibiperor. 

Curators were appointed by the magistrate^ and a 
eurator nominated in a testament was required to be 
confirmed either by a prrotor or the governor of a pro- 
vince. 

They were appointed over prodigab and insane peroons, 
and all persons incapable of administering their own 
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affiiira They could be appointed to any special purpose 
or to the management of any particular affair, for 
iiistance, to a pupU when the legal tutor was disqualified, 
or excused from serving the offlca 

Tutors and curators appointed by the magistrates, swuritygiTeiibj 

A -t^ •' o ^ taton and cura- 

were compelled to give security for the safety and*<»»- 
indemnification of their -^ards ; — ^but a testamentary 
tutor was exempted, as his fidelity seemed sufficiently 
approved of by the testator. And if a magistrate omitted 
to take security, or took that which proved insufficient^ 
it was at his peril, and he and his heirs were held liable 
for any damage ensuing from the mal-administration or 
negligence of the tutors or curators. 

Persons were excused from serroie the office of tutors pcwom exonsed 

o tfojo. the office of 

or curators upon divers gronnda Amongst the persons tutonorcuraton. 
exempted were, — 

Fathers having three children* 

Administrators of the affairs of the treasury. 

All superior magistrates. 

Tutors or curators burthened already with three 
tutelages or curatorships. 

Poor and sick persons, if their poverty and sickness 
rendered them incapable of the burthen. 

Illiterate persona 

Persons appointed through comity by the testator. 

Persons bearing enmity to the fitther of the ward. 

Those above 7Q years of age. 

Military persons,, public teachers, and physiciana 

Persons prohibited from executing the office were — 

The debtors cor creditors of minora 

Minors, who were themselves under tutelage or cvam^ 
torship, and 

AH females, with the exeq^tion noticed tinder the I^ad 
of tutelage. 

The power of rennoving tut(Mrs belcmged to the pnetor semoTai of tatm 
or magistrate. 
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SECTION 18. 

Bo^on by in- A peTSOii Is Said to die intestate, who has either not 
made a testament, or i^ having made one, he has neglected 
to use the solemnities prescribed by law. He is also 
said to die intestate, if his testameni^ although legally 
made^ is either cancelled or rendered void, or if no one 
will take upon himself the heirship by virtue of the 
testament. 

In such case the inheritance descended to the heirs ah 
intestacy or to the proper heirs of such intestates, accord- 
ing to the law of the Twelve Tables. Proper heirs were 
those who, at the time of the death of the deceased, 
were under his power, whether legitimate or adopted 
children ; children being preferred before all others to 
the succession. 

They were called proper heirs, because they seemed 
to be the heirs of their own property, and not the heirs 
of another ; for a proper heir was, in the life-time of his 
parent^ the co-heir or partner with that parent in his 
possessions, so that a son who was a proper heir did not 
acquire a new property at the death of his father, but 
only possessed in a fuller manner what was before vested 
in him. 

Those not bom in wedlock were entitled to the rights 
of proper heirs, if such children were legitimated by the 
subsequent marriage of their parents. 

Inheritances could be acquired by proper heirs with- 
out their knowledge, and by the immediate operation of 
the law. 

Eepresentation took place m mjmitwm in the right 
line descending, and therefore when any person died, 
leaving grand-children by sons or daughters who died in 
his life-time, such grand-children, though equal in degree, 
and imequal in their number, in regard to their respective 
stocks, divided the estate of their grandfather per stirpes, 
ie., according to their stocks. 
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If there were no proper heirs, the inheritance apper- 
tained to the nearest agnate, or those who were related 
by males, and all descendants from males, whether male 
or female, were equally called to the rights of succession 
ub inteatato, according to their degree. 

Such was the rigour of the law of the Twelve Tables 
that it preferred the issue by males, and excluded those 
who were related by the female line. But the Emperor 
Claudius afterwards allowed the legitimate inheritance 
of deceased children to their mothers, and mothers were 
subsequently fully admitted to the goods of their sons 
or daughters dying intestate. 

The father of a son or daughter was preferred to the 
mother, and the brother either of a son or daughter to 
the mother, but a sister was admitted equally with her 
mother. 

Justinian gave a full right to mothers of being called 
to the succession of their children, whether male or 
female. Mothers were preferred to all others, except 
the brothers and sisters of the deceased, if the deceased 
left no proper heirs, and the mother with the brothers 
and sisters were called together. But, if the sisters and 
the mother of the deceased survived, the mother was 
entitled to one-half of the effects, and the sisters to the 
other. And if a mother survived, and also a brother or 
brothers, or brothers and sisters, then the inheritance of 
the intestate son or daughter was distributed per capita, 
ie., divided into equal shares. It however, a mother 
neglected, during the space of a whole year, to have a 
tutor appointed for her children, she was debarred from 
the succession to such children, if they died within the 
age of puberty. 

A mother was admitted to succeed to the estate of an 
illegitimate son or daughter by the senatorial decree of 
Tertullian. 

Children, whether legitimate or illegitimate, were sttcceadon of 
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medtiiiuite ohn- admitted to the intestate goods of their deceased mofIia| 
by the Orficiaii decree enacted by Orficius^ in the 
of Marcos Antoninus. 

But illegitimate children were not entitled to sac 
to the possessions of their father, whom the law did : 
regard, but supposed to be unknown. 

Children bom of a concubine could inherit of 
fother, if he died without a will or lawful issue, toget 
with their mother, one-sixth part of their fitthrfaj 
property, which was divided among them per capiioL' 
But bastards begotten in adultery or incest^ were wholly! 
incapable of succeeding to their fieither or mother's estate. I 

After the proper heirs, the nearest cognates, or rela-j 
tions by the mothei^s side^ succeeded, according to their' 
right of proximity. 

It is held, however, that the distinction between i 
agnates and cognates was abolished by the 118th novd of 
Justinian, and that they were afterwards called to succeed 
equally according to their proximity, and without any 
limitation. 

The following chapters of the Novel Constitution, 
118, contain the latest policy of the civil law, in r^ard 
to the dispositions of the estates of intestates, and are 
here inserted, as they are the foundation of the Dutdi 
law of inheritance in this respect : 
(M tbe niooeMioB '^ If a man dies intestate, leaving a descendant of either 
sex, or any degree, such descendant, whether he derives 
his descent from the male or female line, or whether he 
is under power or not, is to be preferred to all ascendants 
and collaterals. And although the deceased was himself 
under paternal power, yet we ordain, that his children 
of either sex, or any degree, shall be preferred in 



P) Among the RomaaB> descendants excluded all other relations whatsoever; 
there was no respect had to primogeniture ; no preference in regard to sex ; 
and no exclusion of any erer so remote degree. The estate of the intestfte 
made so many gmeral shares as there were distinct heads in his immediaie 
detoendants.— Taylor's Moments of the Civil Law, page 588. 
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e^ succession to the pajrents^ under whose power the intestate 
ijii died, in regard to those things which children do not 
acquire for their parents, according to our other laws ; 
1 1^ - for we would maintain the laws in respect to the usufiruct^ 
^^ wluch is allowed to parents, so that, if any of the de- 
scendants of the deceased should die, leaving sons or 
l^ daughters, or other descendants, they shall succeed in 
,p the place of their own father, whether they are \mder 
] ^ his power, or swi jwris^ and shall be entitled to the 
^^ same share of the intestate's estate, which their father 
^^ would have had if he had lived, and this kind of succes- 
-^ sion has been termed by the ancient lawyers, a succession 
. vii stirpes; for, in the succession of descendants we allow 
^ no priority of degree, but admit the grand-children of 
any person by a deceased son or daughter to be called 
^ to inherit from that person, together with his sons or 
J daughters, without making any distinction between 
males and females, or the descendants of males and 
femaks, or between those who are under power and those 
who are not These are the rules which we havo estab- 
lished, concerning the succession of descendanta 

" When the deceased leaves no descendants, if a father of the mcceuion. 

' of ascendants. 

or mother, or any other parent^ grandfathers, great- 
grand&thers, &cl, survive him, we decree, that they shall 
be preferred to all ccdlateral relation^ except brottiecs of 
the whole blood to the deceased, as shall hereafter be 
more particularly declared. But if many ascendants 
are living, we prefer those who are in the nearest degree^ 
whether they are male or female, paternal or maternal, 
and when several ascendants concur in the same degree, 
the inheritance of the deceased must be so divided, that 
the ascendants on the part of the father may receive 
one-hal^ and the ascendants on the part of the mother 
the other hal^ without regard to the number of persons 
on either sida But if the deceased leaves brothers and 
sisters of the whole blood, together with ascendants, these 
collaterals of the deceased shall be called with the nearest 
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ascendants, although such ascendants are a fstther or 
mother ; and the inheritance must be so divided, accord- 
ing to the number of persons, that each of the ascendants 
and each of the brothers may have an equal portion ; — 
nor shall the fistther in this case take to himself any 
usufruct of the portions belonging to his sons and 
daughters, because by this law we have given him the 
absolute property of one portion, and we suffer no dis- 
tinction to be made between those persons who are called 
to an inheritance, whether they are males or females, or 
related by males or females, or whether he, to whom they 
succeed, was, or was not, under power at the time of 
his decease. 
Of the saceeasion " If a man leavcs neither descendants nor ascendants 

of C0llftt6Yal8« 

at the time of his death, we first call his brothers and 
sisters of the whole blood, whom we have also called to 
inherit with the fathers of deceased persons. 

" But when there are no brothers of the whole blood 
with the deceased, we call those who are either by the 
same fieither only, or by the same mother. And if the 
deceased leaves brothers, and also nephews by a deceased 
brother or sister, these nephews shall be called to succeed 
with their uncles and aunts of the whole blood to the 
deceased; but^ however numerous these nephews are, 
they shall be entitled only to that share, which their 
parent would have taken, if alive. From whence it 
follows, that, if a man died, and is survived by the child- 
ren of a deceased brother of the whole blood, and also 
by brothers of the half-blood, then his nephews (that is 
the children of his brother by the whole blood) are to be 
preferred to their uncles and aunts ; for, although such 
nephews are themselves in the third degree, yet they 
are preferred, as their parent would have been, if living. 
An<^ on the contrary, if a man dies, and is survived by 
a brother of the whole blood, and by children of a 
brother of the half-blood deceased, these nephews are 
excluded, as their fiither would have been if he had lived 
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But among collaterals we allow the privilege of repre- 
sentation to the sons and daughters of brothers and 
sisters, and no farther, and we grant it only to brothers' 
and sisters' children, when they concur with their uncles 
or aunts, paternal or maternal ; — for, when ascendants 
are called to inherit, we by no means permit the children 
of a deceased brother or sister to share in the succession, 
although the fieither or mother was of the whole blood 
with the deceased brother. But we have so far allowed 
the right of representation to brothers' and sisters' child' 
ren, that, being only in the third degree, they are called 
to inherit with those who are in the second ; — ^and this 
is evident, because brothers' and sisters' children are 
preferred to the imcles and aunts of the deceased, pater- 
nal as well as maternal, although they are all in the third 
degree of cognation. 

But, if a deceased person leaves neither brothers nor 
brothers' children, we then call all the other collaterals 
according to the prerogative of their respective degrees, 
preferring the nearer to the more remote, and if many 
are found in the same degree, the inheritance must be 
divided, according to the number of persons, and our 
laws distinguish this manner of dividing an inheritance, 
by calling it a division in capita. 
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CHAPTER THE THIRD. 



THE ROMAN- DUTCH LAW OF TESTAMENTS, WITH THE 
MODIFICATIONS OF THE CAPE OF GOOD HOPR 



SECTION 1. 

Of the Distinction between a Testament o/nd a GodicU, 
and of the differemi. sorts of Testa/rmnts. 

Dirttoction be- Tcstements are dktinguislied by GrotiuB into perfect 
2d^5oS^*^*ai3Ld knperfect, (*) or dispositions tefiftamentaiy and eodi- 
cillary. A testament is called '^ perfect," because it 
contains the institntion of the heir« winch jb the " head 
and fotmdation o£ ihe testament," (^) '* m^perfect," because 
in it the heir cannot be iiKStituted. The farmer b also 
called a " solemn " testament, — the latter an " unsolemn" 
testament or codicil ; — " solemn," because it contains all 
the solemnities of the law ; — " unsolemn," because it wants 
some of the legal requisites necessary to the constitution 
and denomination of a " solemn " testament. (^ 

The essential distinction between a testament and a 
codicil is, that in the latter the heir cannot be instituted 
or disinherited. 

A person may die partly testate and partly intestate, 
which would be considered to take place if he disposes 

Q) De Groot, Inleid., B. 2, D. 17, $ 2, $ 3, M. 

ft Institutes, Lib. 2, tit. 22, $ 34. 

ft Swinburn of Testaments, part 1, § 9, part 7, § 12. 
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oi part of his property by will, leaving the residue 
imdisposed oi, to devolve ab intestate, 

Inheritanoes are left either ex testam^to, or ab 
intestate. 

An heir is one who suoceeds to the estate of the 
deceased, and acquires all his rights and obligations. Q) 

An estate (bona) comprehends the property of one or 
more in oommunity, together with the debts. (^ 

An inheritance is the estate of a deceased persoa (^) 

Testaments are divided into two sorts — ^nimcupative, sorts of tertMnenu 
or oral, and written. 

A nuncupative testament is when the testator declare® Nuacup«ti»«. 
his will by word of mouth, before a sufficient numbirar of 
witnesses, although it is afterwards committed to writing 
for mecmory's sake. • 

A nuncupative testament was formerly executed before 
seven (*) witnesses^ being males above the age of fourteen 
years, and otherwise competent according to law. It 
was reduced into writing and witnessed soon alter b^g 
dedared. 

Wh^i such a will was made, the witnesses wiere 
required to be present during the whole time of the aot^ 
and without interruption ; to see the testator sign the 
will, to subscribe it themselves, and dedare that they 
heard him verbally acknowledge the same to be his wilL 

A will mad© brfore a notary and two witnessei^ 2??^ **' "^** 
though bdon^ng to the das^ of nuncupative testaments, 



<!) De Oroot., Inleid., B. 2, D. 14, M, $ 7. 

P) Ibid „ B. 2, D. 11, i 3. 

Ibid „ B. 2, D. 11, i 5. Van der Vonn. Versterfregt, D. 1. 

(^ Tbe reason wbicb mored Justinian to require seven witnesses, was to 
Mtiore evidence ol ihb testator's intentions, prober testamentomm siuceritatem, 
Qt nulla fraus adhibeatur, tbe remembrance of tbe tes^or's will being pre- 
le^red without writing, and only by ihe fidelity of tbe witnesses. Tbe number 
was afterwards reduced to five, in tbe reign of tbe Emperor Leo. By tbe 
Boman law, a notary bad as mucb credit as tbree otber witnesses, wbo, being 
added to tbe two witnesses, made out tbe required number of five witnesses. 

E 2 



Digitized by 



Google 



48 HOW TESTAMENTS ARK MADE [Ch. 8. 

resembles in some measure the written testaments of 
the Romans, and is rather of a mixed sort, partaking 
of the nature of both, — ^not being in strictness verbally 
pronounced and committed to the memory of the wit- 
nesses, but dictated by the testator in order to its being 
reduced into writing. Q) 

Jri«~ ^«*- Written testaments were closed or sealed, that their 
contents might be kept secret, and at the time of makiiig 
were committed to writing. These will be more fully 
explained hereafter. 

wnto an made at Nuncupativo wills havc ceased to retain their distinc- 

the Cape of Good '* 

Hope^- • tive character, and all wills are made in this colony in 



mentt. 



riting: 

Before a notary 1. Bcforc a nota.ry and two witnesses, who, together 
aadtwo witueMei. ^^^ ^.j^^ tcstator, subscribc the sama The notary having 
heard the testator declare his will by word of mouth, 
reduces it into writing, and reads it over to the testator 
in the presence of the witnesses. Having then inquired 
of the testator in the presence of the witnesses, if he 
has understood it^ and if it is his last wiU, and receiving 
a reply in the affirmative, it is signed by the testator, 
the notary, and the witnesses, and then duly registered 
in the notary's protocol 

Not that the signature of the testator is essential, for 
if in extremis, the testator simply declares his will in 
the presence of the notary and witnesses, it would be 
held sufficient, but if it be first reduced into writing, and 
the testator dies before it is read over to him, it would 
not hold good. (^ 
Beiktratwoormore 2. Beforc two Or more witnesses, in the following 



wit 



manner, that is to say : 



Bynkerslioek. Borgerljke Regtszaken, jol 9, pag, ^80. Yftn ^orek, 
€odex BataTQs, tit. TestamenteD, i 27. 

(^ A person may also regulate the suceesaion to his property by aiitena]fti^ 
contract, and such a disposition would hare the same effect as all other laft 
wills. Regtsgeleerde Obserratien over de Inleid. van H. de Groot, P. ^i 
Obs. 86. 
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" It shall be, or if made or executed upon or after the 
" 1st January, 1844, it shall have been signed at the 
** foot or end thereof by the testator, or by some other 
** person in his presence, and by his direction ; and such 
" signature shall be, or shall have been, made or acknow- 
*'ledged by the testator in the presence of two or 
"more competent witnesses present at the same time, 
" and such witnesses shall attest and subscribe, or shall 
" have attested and subscribed, the will in the presence 
" of the person executing the same. And where the 
" will shall be, or shall have been, written upon more 
'* leaves than one, the testator, and also the witnesses, 
" shall sign, or shall have signed, their names upon at 
*' least one side of every lea^ upon which the will shall 
" be, or shall have been, written." (^) 

3. By the testator, and subscribed by himsell^ without cio«edoT.«ai«d. 
the presence of either notary or w:itnesses, being sealed 
by him, and presented to a notary, — ^this being called a 
dosed or sealed wiU. 

The written closed will is made by the testator com- 
mitting it to writing himself, or causing it to be written 
by another, who takes no benefit imder it. Being sub- 
scribed and closed by him, and declared in the presence 
of the notary and witnesses to contain his last will, f) it 
is delivered to the notary in the presence of the witnesses, 
and the notary writes upon it the act of superscription, 
which is subscribed by the testator, the witnesses, and 
the notary, 

A closed will of two wedded persons, in which one 
benefits the other, ought to be written by a third person, 
or by one of the married persons who bequeaths the 



Ordinance No. 15, 1st December, 1845. 

This Ordinance does not affect any will or codicil made or passed, or to be 
made or passed, before any notary and witnesses, or any codicil made by yirtne 
of the power reserved in that behalf in any will, nor any will or codicil made 
tud executed before the 1st January, 1844. 

De Groot, Inl., B. 2, D. 17. $ 25. 
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inheritance or legacy to the other, or if the will be written 
by one of the parties benefited, the testator or testatrix, 
after signing the will, should specially declare in his or 
her handwriting, that the inheritance or legacy is so 
bequeathed and confirmed by him or her, because no one 
can write any last will in which he himself is bene- 
fited, Q) it being contrary to the rule " quod nemo sibi 
propria manu usumfinictum, legatUm, vfel fidei-commis- 
sum adscribere possit." 

The object in making a closed will being to keep the 
contents secret, no person is required to witness the 
execution of it, but m iall other respects the same forms 
and solemnities must be observed in a closed as in a 
notarial will, for the former enjoys no privileges above 
the latter. It must contain the institution of the heir 
and be signed and dated by the testator. 

In closed wills the testators cannot disinherit their 
parents or children, however just and weighty the 
reasons may be for doing so. A disinherison in a closed 
v^ill is null and void, because the solemnities required by 
law have not been observed. 

A man and wife having children, cannot prohibit their 
closed will firom being opened xmtil after the death of 
the survivor of them, because this prohibition would 
have the effect of burthening the legitimate portion of 
the children, which must remain free and unencumbered. 

If from motives of curiosity an intereiited party opens 
a closed will, he forfeits the benefits to which he would 
be otherwise entitled, f) The rest of the wiU, however, 
would hold good. 



0) VauLeeuwen, Roomsch Holl. Regt., B. 3, Chap. 3, § 15. 

CO HoU. C. D. 4, Cons. 875. D. 6, 2 Stuk Cons. 48. 

P) There is a fourth species of wills, which all residents and settlers at 
tlie Cape of Good Hope, being natural-bom subjects of the United King- 
dom of Great Britain and Ireland, are allowed to make by virtue of the 
Proclamation of 12th July, 1822. They enjoy the same rights of devising 
Aeir property, both real and personal, as they would be entitled to exercise 
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SECTION 2. 

Of Privileged Testaments, 

Privileged Testaments were formerly included in the 
class of nuncupative wills, and were so called because in 
them the usual solemnities of the law were dispensed 
with. 

The following were formerly accoimted privileged 
testanients :-— 



under the laws and cnstoms of England ; bat if snch natural-born snbjeot 
eaters into manriage at the Cape, withoat making a previous marriage settle- 
ment or antenuptial contract, his property, both real and personal, must 
be administered and distributed according to colonial law, notwithstanding 
anj sttbseqnent testamentary disposition, — unless such testamentary disposition 
be made in conjunction with the wife of the party, according to the colonial 
law on that head. 

By the Act of the 1 Victoria, C. 26, the testator wast be of the age of 
21 years, apd of sound mind, not attainted of treason, not a felon, nor an 
outlaw. In the case of a female she must be unmarried, unless she make a 
will by the content of her husband, or under a power especially given to her 
for that purpose by some other deed or will, or merely for the purpose of 
appointing an executor of a will, of which she is the executrix. The will 
most be written in the life-time of the testator. By the 9th clause of the 
Act, — " No will shall be valid unless it shall be in writing, and executed in 
" manner hereinafter mentioned, (that is to say,) it shall be signed at the foot 
" or end thereof by the testator, or by some other person in his presence, and 
" by his direction, and such signature shall be made or acknowledged by the 
" testator, in the presence of two or more witnesses, present at the same time, 
" and such witnesses shall attest and subscribe the will in the presence of the 
" testator." A legatee should not be a witness to a will, for although the 
validity of the will would not be a£feeted, the legacy would be void. A gift or 
iBgaoy made t^ the wife or husband of the witness is also void. But a creditor 
or an executor may be a witness. 

No obliterations, interlineations, or alterations are valid, unless daly attested 
by the testator and witnesses. A will is revoked by the marriage of the 
testator. 

No form of attestation is necessary, but care should be taken to frame it 
correctly. 

The above Act does not extend to wills made before 1st January, 1838. 

The law of Holland permitted Engli^ residents there engaged in commerce 
to dispose of their moveable property according to the laws and customs of 
Enghuid ; but immoveable property could only be disposed of according to the 
law of the place where it was situated. Regtsgel. Obs. D. 1, Obs. 37. 
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1. Wills of soldiers, (") made before proceeding to 
action, who were excused from observing the usual 
solemnities of the law, and could dispose of their property 
either verbally or in writing, though on the sand, or, if 
dumb, by signs, if such could be proved to be the will of 
the deceased. A military testament written by the 
testator whilst upon an expedition or in action, was held 
to be valid without witnesses for twelve months from 
the making, after which it lost its force. 

2. Wills of this description, verbally made during a 
time of plague before two witnesses, or in writing under 
the testator's hand, without any other solemnity, were 
also valid, f) if the ordinary formalities could not be 
complied with. 

3. Also wills made to pious uses before two witnesses, 
male or female. 

4. And wills made by parents and grand-parents, 
either father or mother, grand-father or grand-mother, 
disposing of their property among their children or grand- 
children, verbally before two witnesses, male or female, 
or in writing, without any witnesses at all, were 
equally valid ; but, in the last-mentioned case, namely, 
when made in writing, they were required to be signed 
and dated. (*) The names of the children were required 
to be written by the parents in their own band, and the 
shares in which they inherited, to be set forth in words 
at length. 

But if a stranger had been instituted along with the 
children, the will was required to be made in the usual 
form. 



0) De Groot, Inleidi, B. 2, D. 17, I 29, 81. Van Lcenwen, R. H. Eegt«, 
fi. 8, Chap. 2, I 14. 
(2) Ibid. 

Regtsgeleerde Observatien over H. de Groot, D. 1, Obs. 40. 
(*) De Groot, Jnleid., B. 2, D. 17, § 28. 

Hnber Hedendaagsche Regtsgelecrdheid, B. 2, Chap. 14, i 16, 17^ 
Wassenaar, Practyk Notariaal van Testamcntcfn, $ 14, 17. 
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No disinherison could take place in privileged testa- 
ments. 

But as the Ordinance No. 15, dated 1st December, 
1845, enacted that after the 1st January, 184*4, no will 
or other testamentary writing shall be valid, unless it be, 
or shall have been, executed in the presence of two or 
more witnesses, and in the manner therein iiaentioned, 
(}) privileged testaments would seem to be no longer in 
force. 



SECTTION 3. 
Of Codicils. (2) 

A codicil is an imperfect testament, because in it the 
heir cannot be directly instituted, and because a part 
and not the whole of the testator's estate is disposable 
under it. It is also called an unsolemn, or less solemn 
testament. A person who cannot make a will, cannot 
make a codicil. 

Formerly a codicil could be made verbally, or in 
writing, before five witnesses, male or female. (^) It 
may now be made in the presence of two witnesses in 
like manner as a private testament, or before a notary 
and two witnesses, and, where the testator has reserved 
to himself the power, by the reservatory clause in his 
will, it may be made without any solemnity. 

A codicil may be made at the same time that a 

f) See ante, page 49. 

(*) Be Groot, Inleid., B. 2, D. 17, f 4, J). 25. Ordinance No. 4, May 4, 
1843. Van Leeawen Koomsch-HoUandsch Regt. B. 3, chap. 2, $ 2, Lybreght's 
Red. Vertoog over het Not. Ampt, D. 1, Hoofds. 18. Huber Hsdendaagsche 
Regtsgeleerdheid, B. 2, Kap 14. 

By the law of Holland a woman could not be a witness to the execution of 
a codicil, althongh some authorities admit her as a witness if the codicil does not 
contain the direct institution of the heir. Voet, L. 29, Tit, 7, N. 1. Ibid, N. 5. 



Digitized by 



Google 



54 . OF coOiClLS. [Ck 3. 

testament is made, or before, or after it is Diade. It may 
be made although no testament is mada There may be 
sev^*al codicils, but there can be only one will, and by 
the last will or codicil, the previous codicU is never un- 
derstood to be revoked, unless it clearly appeiurs i^ have 
been the testator's will to revoke it 

The diq)08ition would not be considered contradictoiy 
if a certain thing be given to Titius by the first codicil, 
and the same thing be given to Msevius by a subse- 
quent or later codicil, but both legatees must be consi- 
dered to take the thing jointly. Q) 

In time of plague, two witnesses, male or female, sa^e 
sufficient to attest a codicil ; the same number are 
sufficient to attest a codicil to pious usea 

A legatee cannot be a witness to a codicil by which a 
legacy is left to him, upon the principle that no one can 
be a witness in his own cause. 

Legacies and prse-legacies can be bequeathed, and 
executors and guardians appointed by codicil, and it is 
for this purpose g^ierally that codicils are made. 

But in order to establish a distinction between testa- 
ments and codicils, an heir cannot be instituted or disin- 
herited by a oodicil^ and herein consists the ess^ial 
difference between them, nor can a condition be imposed 
on the heir who is ahready instituted, f) 

The institution of an heir cannot be revoked by codi^ 
cU ; but an heir under a wiU Bjiay, by codipil, be declared 
unworthy to tokjd the inheritance, ^nd thus be debarred 
from it (^ 

By the law of Holland the distinction between testa- 
ments and codicils seems to be almost entirely removed, 
and the decision of most questions affecting codicils is 



C) Voet, L. 29, Tit. 7, n. 8. 

P Voet, Lib. 12, Tit. 6, holds that heirs may be instituted, and children 
4iBiDherited hj codicil. 

« Voet. L. 29, Tit. 7, n. S. 
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regulated by the same principles which govern tihe deci- 
sion of testaments. (') 

An inh^tance may be entailed with jfidei^eoTmnisavmi, 
by codicil, and the deduction of the trebellian portion 
prohibited, f) 

An heir appointed in a testament may be named in 
a codicil, when the testator has reserved to himself that 
power by the reservatory clause in bis wiU. (^ 

Thus, if he write in his testament : — " I appoint him 
to be my heir, whom I ^hall designate in my codicil,*— 
or, "I institute Titius heit to so much of my property 
as I shall fix in my codicil,'* — or, " I institute Sejus my 
heir if I appoint him as such by my codidl,** and he 
make a codicil accordingly,^ — ^the institution is legal, and 
it is considered to be made not by the codicil, but by the 
testament. (*) 

All prior codicils may be revok^id by the last, ^ but it 
is not necessaiy that this revocation should always take 
place, for a perscm can make as many codicils as he 
pleales, and all are equally valid, if not contradictory ; 
btitwif the last contradicts the prior codicil, the latter is 
necessarily revoked. 

.A notary cannot take a legacy bequeattied to him in 
a codicil executed before him. 



, SECTION 4. 

Of the Capacity to malce a Testament, f ) 

Every peraon is capable, who is not dedared by law 
to be incapable, of making a testament. 

Voet, L. 29, Tit. 7, N. 5. 

De Groot, luldd., B. 2, D. 25. 

P) Hnber Hedendaagsch Kegtsgeleerdlieid. B. 2, Eap. 14, $ 7. 

{*) Voet, 1. 29, Tit. 7, n. 3. 

ft Be Groot, Inleid., B. 1, B. 6, n. 6, B. 2, B. 15. Van. Leeuweij. 
Roomsch Hollandscli Begt, B. 3, Cap. 3. Wassenaar, Fractyk Notariaal, 
^ N. 27, 28, 29, 31, 33, 35. 
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The following persons are capable of making testa- 
ments, viz. : — 

1. Males having attained the age of 14 (*) years, and 
females ^2 years, unassisted by their guardians or 
parents. 

2. The deaf and dumb, if not born so, and if they are 
able to write. 

3. Such as are deaf and not dumb ; but if a deaf 
person has an impediment in his speech, he should apply 
to the Government for leave to make his will, (^ if he 
cannot write, by means of signs and tokens. 

4. Such as are dumb and can write. 

A dumb person may declare his will by signs and 
tokens only by dispensation or leave of the Government, 
after inquiry into the case. (*) 

5. The blind, f) 

6. A married woman may make her will and dispose 
of her property as she pleases, without the consent of 
her husband, f ) for a husband and wife may both make 
their testament in one and the same paper writing, 
which is called a joint last wiU, or mutual testament, 
containing two separate wills, in which each disposes of 
his or her moiety of the joint estate, and which each of 



It was at one time contemplated to fix the age of 18 years as the period 
at which males and females should be permitted to make their wills. Besolatien 
van de Staten van Holland, 28 July, 1668, en 26 July, 1669. Begtsgel. 
Obs., D. 3, Obs. 4.1. De Groot, luleid., B. 1, D. 8, ^ 2. 

(^ In former times a woman could not make a will, withont the assistance of 
her husband, if married, — or if unmarried, or a widow, without the assistance of 
her chosen guardian or next of kin. Van der Schelling, Hist, van het Notaris- 
schap. Cap. 6, Nos. 1 en 2, pag. 472. 

P) Regtsgd. Obs., D. 2, Obs. 88. 

(<) De Groot, Inleid., B. 2, D. 15, i 6 (6). 

(^) Among the Romans eight persons were required to attest the will of a 
blind person. Although two witnesses with the notary are deemed sufficient 
in the case of a blind person, yet by some jurists it is considered as a measnre 
of precaution that there should be a third witness. De Groot, Inl., B. 2, D. 17i 
§15, Nu. U, note. 

(«) De Groot, Inleid., B. 1, D. 5. i 25. 

Ibid., B. 2, D. 17, f 24, note. 
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them may always alter or revoke separately, and without 
the knowledge of the other. Q) 

7. Lunatics during a lueid interval, vrdegriMe mentis ; 
but in such a case it is best, if the time pennifa^, that 
the will be made before two magistrates, who should 
satisfy themselves of the lunatic's capacity to testate. 

8. Criminals condemned to death or transportation. 

9. Prodi^ls under curatorship if they dispose of their 
property in favor of their relations, and. especially with 
the consent of the Government. When the Govern- 
ment grants its consent, the will should be made in the 
presence of Commissioners appointed by the Court, or 
previously submitted to the Court. The Court deter- 
mines if the disposition is consistent with reason or not, 
and confirms or rejects the will accordingly. (^ 

Incapacitated persons are — 

1. Persons who have not attained the age of puberty* 
which is fixed in males at 14 and in females at 12 years, 
unless by dispensation they are permitted to make it 
at an earlier age. ^ 

2. Persons ihcapacited from mental debility, viz. : — 
Idiots a nativitate, lunatics, and drunkards, when devoid 
of reason, non compotes, or those who were of soimd 
memory but have lost it 

3. The deaf and dumb bom, but if they afterwards 
become so, they may make it by dispensation firom the 
Government When the Government grants its conseiit. 



C) Be Gioot, loleid., B. 2, B. 17, ( 24, Na. 23, Note. Regtsgel. Ob». 
D. 2, Obs. 6. Some jurists hold it to be a frond if one of the testators alters 
or revolves his will witiiont the knowledge of the other. > Haber Hedendiagschs 
Begtsgeleerdbeidy B. 2, Cap. X2, S 61. Bynkershoek, Bnrg^flyke Eqgjszaken, 
D. 2, pag. 612. But the right to make sach alteration or revocation seems 
solgect to no doubt. 

h Regtsgel. Obs. D. 2, Obs. 37. 

P) An instance is recorded in the Holl. Consult., I). 1, Consult. 168, of a 
male, 11 years and 2 months old, having been permitted by dispiensation to 
make a will. Regtsgel. Obs. B. 3, Obs. 41. 
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the will sikould be made m the {Hresence of Commis- 
fiioiiers appointed by the Court (^) 

4. !nie dumb, if unable to irrit^ imless by dispe^satioD. 

8; Prodigals placed undef cnratorship, unless the will 
be consistent mth reason, and made by leave of the 
court 

6. A deserter to the enemy of the state. 

7. Persons who have been supported by any charitable 
institution, which has the right of succeeding to the 
property left by the deceased, notwithstanding his dis- 
position to the contoiry ; f) unless the property left, or 
acquired, exceeds the expense incurred for their main- 
tenance, in which case, such institution is entitled to 
re-payment only of the expense. But the legitimate 
portion of children cannot be cut off 

8. Persons who are unable to speak or to write by 
]"eason of any bodily infirmity, although in ftJl possession 
of their memory and understaijding. 

9. Those who, on account of^ their hatred to any 
particular religion, make their will to the prejudice of 
those parts of their family who profess it. (^ 

10. If a husband and wife have benefited each otli^r 
reciprocally, and directed how the goods of tiieir joint 
estate are to go after the death of the survivor, if the 
latt^ has enjoyed the benefit of it^ sudi survivor can 
make no o^ker last will or testamentary disposition <^ 
his or her estate contrary te the will of the deceased, 
unless he or she had reUncjui^ed &e b^^efit made. (^ 



if) Begtegd. Obft. D. 2, Obs. 88. 

(^ By the BdmttH law, tin property betonging to those who entered into s 
tWBrvent, accmed tb tire eonrent into which thej entered, hence tiiose who are 
supported hy a charitable institution cannot make their wills- to the prcja£M of 
that institntiou. 

f) De Groot^ Inleid., B. 2, D. 24, $ 20. Regtsgd. Obeerv., D. 4, Obs. 28. 
(*) Be Groot, Inleid., B. 2, D. 15, ^ 9. Van Leeuwen, BoomscK HoH- 
Regt, B. 8, Ch. 8, $ 8. 
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The authors of the RegtsgdL Oba D. 3, Obs. 42, state 
tha4 bastards ar^ disqualified to make a will wi^oat a 
lieenoe unless thej ore legitimated, but the opinion i» 
generally rei^eiyedi that tibey are permitted to dis|)OBd of 
theit property by will Q) without lieenoe. 



SECTION 5. 
0/ the Cwpadty to take vmder a TestamerU. (2) 

All persons not incapacitated by law, may take under 
a te^tam^it^ althongh ihere may be a^n error in ibB 
name or designation of the heir, j^^vided only the 
intention o£ the testator can be discovered. The unbelt 
can also take ; — sodeties or oompaaies can take as well 
as iadividuals; 

In(^padtoted persons are-^ 

1. Hie tutors (not being the pareints or heirs) of 
miiM»*s, Mid the curators and ai^todnistrators of the 
property of §uch minors, and iheiar wives, concubilMa, 
aaid diiMi^n > ais ako the sponsors^ preceptors^ and 
school-masters of snch minors, (^) may not take immove- 
aUe property ttma them, either by inheritanee - or 
legacy. 

2, Children bom in incest or adultery, who are not 
allowed to inherit more by the will of the parent, either 
directly or indirecttjr, than their neoessaey mainte^ 



0) Be Groot, Inleict., B. % D. IS, Nu. 6, iibte. Van lieetitren, R. SoU. 
Begt, B. 3, Ch. 8, S 5. Oeffenschoole der Notarisslen, p. 24,1. 

{^) I)e Groot, Inl., B. 2, B. 16^ Vtti i^jNrea, A. l^dL lU^ B. 0, Ok. 8. 

{•) D^ Gtoot, Iifleia., 1. 1, B. 8, No. 1, B. ^ D. 16, § A B. 8, D. 2, 
£25. i^acabt Irfeiu Kttiz(ar Kaiel Ttti 4 Oct 1540, Art 8. Bfdkear^KMsk, 
wi^fyke JtegtBfeateti, Vol. 2, pbgtfft i49, 564. Tkis law is i!€insidere4 to 
•pply to moteaUe pEojiattf of considerable valae. Van Leeowcn^ Boonach 
Hon. Rcgt, B. 3, Cap. 3, § 12. 
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nance. Q But when diildren begotten in adultery are 
legitimated, they succeed ab irUeatoUo to both parents, 
and inherit from them by will in like manner as legiti- 
mate childr^i or children bom in lawful wedlock. 

3. Illegitimate children are only entitled to take from 
their father (^ one twelfth part of the inheritance, where 
there are lawful children, but where there is no lawful 
issue, they may inherit the whole. 

4. Persons who have contracted an incestuous mar- 
riage, and those who have committed adultery, may not 
inherit from each other, or benefit each other by ante- 
nuptial contract. (^ The former cannot institute their 
incestuous offspring as their heirs, and the spouse com- 
mitting adultery, forfeits on behalf of his or her consort 
such benefits as he or she would be otherwise entitled ta 
An adulterer cannot benefit an adulteress, or vice versa, 

5. Min6rs who have eloped together, or contracted 
marriage without the consent of their parents, or, in 
case of their death, of their nearest relations, cannot 
inherit from each other, or benefit each other by ante- 
nuptial ocmtract^ donation, c»* otherwise, even although 
sudi consent was obtained after the marriage ; (*) but if 
the banns have not been f(H*biddeny a tacit consent is 
implied. FuU-aged persons are included if they many 
minors without such consent ; and the husband derives 



0) Dc Groot, Inleid., B. 2, D. 16, § «, D. 27, ♦ 28, Nu. n. lU^geL 
Obs. DeeL 4, Snpplem. op het Iste I). Ad. Obs. 86. 

Regtsgel. Obs. D. 1, Obs. 36, Sententie ran dea Hove van Holland, 15 
Not. 1684,— Hnber Hedendaagsche Regtsgel. B. 2, Cap. 16, § 9, states that 
they take together with their mother one-twelfth part, the mother alone taking 
only the one-twentyfoorth part. 

P) De Groot, Inleid., B. 2, D, 12, Nn. 5, Note. 

(<) De Groot, Inleid., B. 1, D. 8, $ 8, Nu. 4, 6. Note, B. 2, D. 6, $ 8, 
Placaat, Oct. 4, 1540, Art. 17. De Groot, Inleid. B. 2, D. 11, Nu. 6. B. 
2, D. 12, Nn. 5. D. 16, Nu. 6. B. 8, D. 2, Nu. 14, 16, 57. Begtsgd. 
Obs. D. 2, Obs. 89. Flac. 25th Feb. 1751. Lybrs^ts Bed. Vert, om ^ 
Not. Ampt, D. 2, pag. 411. / 
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no advantage from the community of goods if he marries 
a minor without such consent, and vice versa/ (^) 

6. Concubines may not take anything from those with 
whom they have lived in concubinage, in preference to 
the brothers and sisters of those with whom they have 
so lived. If the concubines are instituted as heirs, the 
institution becomes void, and the brothers and sisters 
succeed ah i/ntestato, 

7. Those living with the enemy of the state. 

8. Notaries before whom the will of the testator is 
passed. Thus they cannot claim a legacy bequeathed to 
them under a will executed before them, f ) 

9. Persons who benefit themselves under a will or 
codicil, written by themselves, and signed by the tes- 
tator, although the will or codicil be dictated by the 
testator. (®) 

10. Concubines instituted as heirs or legatees by 
minors. 

11. Those who have caused the death of the testator, 
or have neglected to discover the person who caused it ; 
—those who unworthily dispute the will, or slander the 
memory of ttie deceased ; — those who> after the bequest, 
have lived on terms of deadly enmity with the testator, 
or have had criminal intercourse with his wife, or who 
treat with a third person respecting the inheritance of 
the deceased in the life-time of the latter. (*) 

12. Popish ecclesiastics and ecclesiastical bodies, and 



^0 Plac. 25 Feb. 1751. De Groot, Inleid., B. 2, D. 11, Nu. 6, Note, 
vanlceuwen, Roomsch HoUandach R^t, B. 8, Ch. 3, i 16. B. 1, Ch. 14, 
1% Nu. 2, 3, 4. B. 4, Ch. 23, Nu. 10. Burge, Foreign and Colonial Law, 
Vol 1, p. 98, 146, 280. 

Van Znrck, Codei Batavns, Tit. Notaiissen, states, that no relation of 
the notary within the fourth degree can inherit. Oeffenschoole, p. 230. 

?) Sententie van den Hoogen Kaad, 8th July, 1712. Bynkershoek, Bur- 
gerlyke Eegts^aken, D. 2, p. 615. 

ft Be Groot, Inleid., B. 2, D. 24, f 24, D. 28, § 42. 
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communities and sects not being of the Christian reli- 
gion. (1) 

13. A man or woman in second or subsequent mar- 
riage, having children by a former marriage, cannot take 
from each other by will, donation, or otherwise^ more 
than the least portion which comes to any one of the 
children by the former marriage, and all that is given or 
bequer^thed beyond this is taken and added to the shares 
of the children by the former marriaga 
Second marriages. This law, kuowu by thc uamc of the lex hoc edidali 
oodwc^de sLi^dis C. de secundis nu2'>tiisy f) wa^ introduced partly to 
punish the surviving parent having children by a 
former maniage, who ag^ain marries, and partly to bene- 
fit the children. It is conceived in the following 
terms : — 

We order, that if there are children of a former mar- 
riage, and the father or mother enters into a second, 
third, or subsequent marriage, such parent shall not 
leave or give to the second spouse, whether stepfather 
or stepmother, by will or codicil, by legacy or inherit- 
ance, by marriage gift, dower, dcnuxtw^ causa mortis^ 
or iifiier vivos, more than the son or daughter of the 
former marriage, and if there are more children thatt 
one, and they are instituted in equal shares, the second 
or subsequent spouse shall not be entitled to more than 



C) Vau Leeuwen, Boomsch HoU. Regt., B. 3, Chap. 8, ( 13, 14. Plac. 4, 
May, 1635. De Groot., Inleid., B. 2, D. 16, § 3, B. 2, D. 5, $ 7, who 
states, that ecclesiastics and religious houses are incapable of taking immoveable 
property. 

De Groot, luldd., B. 2, D. 16, § 7. 

(») De Groot, Inleid., B. 2, D. 12, § 6, D. 16, § 7. B. 3, D, 2, J 24. 
Cos. over de lex hac edectali. This law was introduced intoi Holland about 
the year 1529. Codex Batavus, Tit. Huwelyk, ( 28, Nu. 1. Van Leeuiren, 
Roomsch HoUandsch R^, B. 4, Chap. 23, f 5, Nu. 7, Ch. 24, | ^, 9. 
Some authors are of opinion that this law was intended to protect the children 
of the first marriage, and not to punish second marriages. Van Leeuwen, B* 
HoU. Regt, B. 1, Ch. 14, § 14. Barge on Foreign and Colonial Law, Vol. 
1, p. 328. 
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each of the said children shall. eiyoy. And if the pro^ 
perty do not devolve to the children in equal shares, 
the father or Bfipther shall not be allowed to leave to 
the second spouse, by wiU, marriage gift, dower, or 
donation, more than the least share left to the son or 
daughter, by testament, donation, or other^^ise, in such 
wise that the portion due to the children by law, shall 
not be diminished for any other reasons than such as 
justify the making of an inofficious testament. Anid if 
more th^n is here directpd shall be found to have been 
given or bequeathed to a stepfather or stepmother, we 
order that the surplus shall be divided among the ch^d- 
ren of the former marriaga 

But such a parait may stipulate by antenuptial con- 
tract, that the children of the second marriage shall re- 
ceive out of their father's or mother's estate, a sum in 
addition to the filial portion to which such children, 
equally with those of the former marriage are entitled^ 
The childxen of the second marriage he may thus favour 
ahove those of the fiiist marriage, provided the latter are 
not prejudiced in their legitimate portions. But if such 
a fevour were bestowed indirectly to benefit the second 
wife, it would be in fraud of this law, and be of no 



Ji the children are of age, they can ag^ee to allow 
their fitther or mpthear to benefit his or her ^ecoi^cl 
qK)i;se by antenuptial contyaet,, beyopd a filial portion, 
but in such a case they muat renounce the benefit of 
this law. 

If all the children die, and the parent^ who has so 
Daanied again, dies without issue, the filial portion due 
to the surviving spouse is one half of the estate of the 
deceased. Q 

If there are several grandcl^ldren, the issue of a 



I-ylwt^ts Re4. Vert. 1). 1. Ho9fd8t. 9, f 7. 
P) Ibid Red. Vert. D. 1. Hoofdst. 9, § 9. 

f2 
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deceased child by ia first marriage, the survivor shall 
not leave to his second spouse more than the share of 
each of such grandchildren, (') the grandchildren, Trhere 
there is only one childy taking the inheritance per capUoL, 
that i^, share and share alike. 

If the grandchildren are the issue of two or Toore 
deceased children, the filial portion is not reckoned 
according to the number of the grandchildren, but accord- 
ing to the number of the children, the grandchildren in 
such case taking per stirpes, (^ by representation, ac- 
cording to the roots. 

If furniture or goods are bequeathed to a spouse, they 
must be valued and reduced to a child's share, the 
surplus going to the children by the former marriage. 

If a parent, who has married again, institutes one of 
his children in the legitimate portion, leaving the residue 
of the filial portion of the grandchild, the issue of that 
child, the filial portion of the second spouse shall be 
equivalent to the legitimate portion, in which such 
child has been instituted. 

The jewels and dotal gifts, f ) ordinarily presented to 
the second wife on marriage, must be computed as part 
of the filial portion. If they exceed in value the amount 
of the filial portion, the second wife must make restitu- 
tion of the excess, and whatever is given or bequeathed 
to her, goes in diminution of the filial portion. And, 
although the child who inherits the least portion were 
to renounce all daim to the surplus, the second spouse 
must nevertheless restore it, as it would then go to the 
other children, unless all the children expressly renounce 
it, in which case the disposition of the law ceases to have 
effect 



Lybreghts Red. Vert. D. 1, Hoofdst. 9, ( 6. 

(^ Cos. over de lex hac edictali. 

C) Morgen-gaveu. Gifts presented on the morning after the marriage in 
^num consnmmati matrimonii. Cos. over de lex hac edictali, i 15. Eegts- 
Ijel. Ob8.D. 3, Ohs. 38, Note {a). - vi 
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This renunciation, however, can only take place after 
the death of the parent 

Among the children are here included grandchildren. 

Children, or grandchildren, of a former marriage, 
lawfully disinherited, are not reckoned among children. 

A parent having children by his first and second 
marriages, and entering into a third marriage, and be- 
queathing more to the third spouse than to one of the 
children of the first marriage, though not more than to 
one of the children of the second marriage, the children 
of the second marriage are only entitled, with those of 
the first marriage, to share among them the surplus 
bequeathed to the third spouse, exceeding the portion of 
the child by the first marriage. 

All such children as aforesaid, take the surplusage 
per capiUiy in equal shares (unless there are grand- 
children, who inherit 'per stirpes), although one child may 
be instituted in more than another. 

If a fietther or mother, having children by a former 
marriage, enters into a second marriage, and leaves to 
the second spouse a sum exceeding a filial portion, and 
to one of the children of the first marriage a sum less 
than the legitimate portion, such child has the right not 
only to claim his fiiU legitimate portion, but also to 
participate in the surplus bequeathed to the second 
spouse, exceeding the least share given to the child of 
the first marriage. This surplus shall not be computed 
as part of the legitimate portion. And such child shall 
first take his legitimate portion and an equal share of 
the surplus jointly with his brothers and sisters. In 
computing the filial portion, the husband or wife is 
considered as one of the children, and shares with them 
in equal portions the estates of the deceased spouse. (') 

14. A father may institute his illegitimate child as 
his heir, if he has no lawful children. 

C) Lybrcght'a Bed. Verd., D. 1, Hoofdst. 9, $ 8. 
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SECTION a 

Of Pers(m8 mcampetenf to, be Witnesses to a TestqmeTU, 

Such persons generally as are incapacitated to make a 
will, are incompetent to be witnesses to ona 
Incompetent persons are : — 

1. Women (although allowed to make a will) ; but m 
a will made by a parent amongst his children, women 
were formerly admitted as witnesses. 

2. Males under the age of 14 years. ^) 

3. Dea^ dumb, and Mind persons, insane persons and 
lunatics, and persons under ctiratcKFship. 

4. Convicted pequrers. 

5. Those '^ho are in the power of the instituted heir, 
or those in whose power the instituted heir is at the 
time of making the wilL For instance, a sdn may not 
be admitted as witness to a will in which the father is 
instituted heir, fbr being under parental control, his 
testimony is not deemed bona fide, and a &ther is an 
incompetent witness to a will in which the son is 
instituted heir, because he would be presumed to bear 
testimony in favour of the son. Domestic servants, in 
the service of the heir, are also incompetent for the same 
reason. But brothers and fetther and son may be 
admitted as witnesses to the will of another pason. 

6. Heirs and legatees. 

7. Relations within the fiffli degree of ccmsanguinifrf ; 
therefore the witnesses, if within tiiat degree, are pr<Ai- 
bited from attesting the execution of a wUL 

8. Culprits convicted of any infamous crime. 



Lybregbfs Red. Vert, over het No«aiT« Ampt, D. 1, Hoofdst. 19, ({ 10 
to 13. Wassenaar, Practyk van Testamentep/ ^ 17, 18, 19, 20. Kerste- 
man, Nieawe Oeffenschool der Notarissen, page 242. 

If, at the time of execati&g a will, a witness was nnder this age, howenr 
little he might want of it, whether a day or an hour, the will wonld he raid. 
Van Leenwen, Roomsch Hollandsch Regt, B. 3, Chap. 2, $ 8. 
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9. Executors and guardians appointed under a will 
J The fiither and son of the notary before whom the 
T^ill is made. 

11. Hermaphroditea (') 



SECTION 7. 
Of the Institution of Heirs, f) 

The institution of an heir is the principal part and 
foundation of a testament, and that which distinguishes 
it fix)m a codiciL It is said to be the intrinsic substan(iial 
solemnity of a testament, and essential to its validity. 

The heir must be appointed in the will, — this being 
necessary to make it^ in the language of Grotius, a 
perfect wHl, and he must be capable of taking under it. 

The institution of an heir is either direct or fidei-com- 
missary ; direct^ when the heir derives his righli imme- 
diately from the deceased — fidei-commissary, when tfie 
heir receives the inheritance from bim who is instituted 
direct. Q 

The institution may take place in any part of the wiU. 
One heir or several heirs may be instituted in equal 
or unequal shares. The institution may be absolute or 
conditional, and the condition may be casual or potes- 
tative, that is, in the power of the heir ; nor is it essential 
that any precise form of words should be used in 
appointing him, nor whether he is instituted by name 
or otherwise designated. Q 

If an heir is appointee? upon a condition that is 



0) Oeffensclioole der Not., p. 243. 

P) De Groot, Inleid., B. 2, D. 14, $$ 10, 11, 12, D. 18. 

P) I)e Groot, Inleid., B. 2, D. 14, $$ 11, 12. 

{*) Oe Groot, Inldd., B. 2, D. 18, § 19. 
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impossible to be performed, as, for instance, ''to drink 
out all the water in the sea>" or, " to reach the sky," 
the condition is void, being held as if not written, and 
the inheritance passes to the heir unconditionally. (^) 

A penalty is sometimes imposed by the testator upon 
the heir, if he disputes the will, but such a condition 
wiU not operate a forfeiture, by reason of the heir 
having disputed the validity of the will, to establish his 
own rights ; but to secure the performance of his will, 
it is not imusual for the testator to institute a child in 
his legitimate portion only, if he controvert the provi- 
sions of his will (^ 

Except the legitimate portion due to children, and 
to parents and brothers and sisters in certain cases, a 
person may dispose at pleasure of the i*emainder of 
his property in behalf of whomsoever he chooses, if 
capable of inheriting, and in such shares as he thinks 
proper. 

If a child is pretermitted, or passed by, the wiU is 
voidable in respect of the institution of heirs, and he 
succeeds ab intestato, — but in all other respects the will 
remains in fall force. 

A person may dispose of part of his property by will 
and the remainder he may leave undisposed o:^ which 
will then succeed to his heirs ab intestato, 

A parent may improve the condition of one diild 
above that of the other, but he is bound to allow him his 
legitimate portion. Having instituted him in that por- 
tion, he may will away the residue. Some writers 
maintain, that as the allowance of the legitimate portion 
only partakes partially of the nature of disinherison, 
the reason for instituting a child in this portion should 



(») De Groof, Inleid., B. 2, D, 18, § 20. 

(') Lybrcght's Red. Vert., vol. 1, Hoofdst. 20, { 33. 
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be expressed in the will, but there seems to be no autho- 
rity for this. 

It is usual for two married spouses to leave the sur- 
viving spouse in possession of the whole estate for the 
better maintenance of the children during their minority, 
but in such case the legitimate portion cannot be with- 
held when the children maintain their majority, (i) 

If an heir dies after the testator, the inheritance vests 
in his descendants in the right line, but if the inheritance 
descends from a collateral branch, and was not adiated 
by the heir, he transmits no right to his descendants, 
having acquired none. But if an instituted heir dies after 
the testator and before the usufructuary, his right passes 
to his descendants. 

K two or more persons are instituted joint heirs, and ju aocrescoidi. 
one of them dies in the testator's life-time, or refuses the 
inheritance, or is incapable of taking it, f) the share of 
such heir accrues to the surviving heirs, by virtue of the 
jVf8 cLccrescendi, or benefit of survivorship. 

The substituted heir is appointed in the place of the onunary smMtttu- 
instituted heir, in case the latter should happen to die 
before the testator, or leave no children, or repudiate the 
inheritance, or become incapable of succeeding to it. 
This substitution ceases as soon as the inheritance is 
adiated by the instituted heir, or if the substituted heir 
dies before the instituted heir. 

Parents may appoint an heir to the property of their BxempiMry snbtti* 
children who are non compotes, provided it be by decree 
of the court. (^) 



Q) De Groot, Inleid., B. 2, D. 13, Nu. 2. If the survivor is appointed sole 
heir, subject to the condition that he shall maintain the children, and pay them, 
wben they attain their majority, such portions as he shall find to be due, the 
children, not being instituted as heirs, are only entitled to their legitimate por- 
tion. Judgment of Supreme Court, Re Serrurier vs. Wium, 13th Aug., 1844. 

6 De Groot, Inleid. B. 2, D. ,24, Nu. 19.. 

n Regtsgeleerde Obs. D. 1, Obs. 41. Sententie van den Hoogen Baad, 27th 
July, 1737. The pupillary substitution is no longer in force. De Groot, Inleid., 
B. 1, D. 6, Nu. 8, B. 2, D. 19. | 9. 



Digitized by 



Google 



70 OF ADiAanON. [Ch. i 

SECTION 8. 
Of AdAoJtim. 

An heir is not bound to accept an inheritanee ; he is 
at Uberty either to adiate or repudiate it If he adiates, 
the adiation should take place unccmditionally and with- 
out limitation of time. He cannot adiate part and 
repudiate the remainder of an inheritance ; if once repu- 
diated, it cannot be again adiated, and if once adiated,it 
cannot be afterwards repudiated. The heir, who neither 
adiates nor repudiates, is entitled to the jue deUberamdi 
for one year, and if he dies within the year, he transEiits 
that right to his heirs. 

An heir has not only the privilege of accejrfiii^an 

inheritanee, which may be insufficient for the payment 

-df the testator's debts, under the benefit of inventory, 

'^bttt if he has been instituted an heir, and beai bequeathed 

a prje-legacy, he may repudiate the inheritance and 

^M3C0pt the prse-legacy. If he adiates an inheritance 

Wi<3iout availing himself of the benefit of invaitory, he 

is liaible to the payment of the debts and legacies, though 

^ey sv^ass the inheritance. His own goods and those 

of ^he deceased are mixed together, and he stands in 

the place ef the deceased. (^ 

If there are several heirs, each heir becomes liable for 
ttie share^whSteh he inherits, exc^t for indivisible debts, 
for-whi^h each heir may be held liable i/n soKdum, and 
the one paying; the others are discharged, reserving, 
however, his right to recover from them. (^ 

Jlvien although one of the heirs receives more ^^ 
the Q\im^, iby w^y &f pr^-l^gacy, or otherwise, he is only 



De Groot, Inleid., B. 2, D. 21. Lybreghta Red. Vert, over l^et NotarU 
^^opt, p. 2, Hpofdat. 6. 

5 De Groot, B. 2, D^ ^1, J 7, 8. 

De Gro9t, Inleid., B. 8, D. 1, Nu. 70, 71. D. S, D. 26, Na, 4, note. 
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GL 3.] OF ADIAWON. 71 

liable to the payment of the debts and legates in pro- 
pottion to the share he inherits out of the estate of the 
deceased {}) But he is not bound for the surplus in 
case of the insolvency of Iris co-heira (*) 

He is con^dered to have committed an hereditary a^ 
and rendered himself liable as heir : 

1. If he enters upon the estate and takes possessicm 
of the property without availing himself of the b^oiefit 
of deliberation. 

2. If he sells, alienates, or encumbers the property, 
unless it be to preserve it from waste or injury. 

3« K he collects the money and pays the debts of the 
estate, unless he does the same ^lader protest 

4. If he pays the legacies. 

5. If. he sells and cedes his inheritance. 

Any necessary acts done by *he heir for the benefit 
of the instate wfll not be consteued into an ^aooeptance 
oflJie heirship, sudi as burying the deceased, and scal- 
ing •Sie perishable property. To avoid any respoB^biBiy, 
the hehr may execute a notarial protelst or e^t cf nimr 
'prejudice, protesting against any such acts from 'being 
construed as an act of acceptance. 

Minors cannot adiatc an inheritance withoat l^e assist- 
^ance of their guardians, nor mamed women without ike 
Bsmstance of their husbands. 

If mdnors are prejudiced by the guardiarfs adi«*ion, 
they are entitled to relief 

An inheritance devolving^io a minor oannot^be repu- 
diated without a decree of the court. 

If a person is appointed heir with another, mA bis 
.<x>-heir refuses, or is incapable to adiate Ms portion, he 
must either take the shares of both, namely, his own and 
tiiat of his co-heir, or repudiate both. 



P) De Groot, Inleid., B. 3, 0. 26, Nu. 4, Note. 

Potluer on Obligations, p. 2, c. 4. Art. 2, § 2, 309. # 
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72 OF THE LEGITIMATE PORTION. [Ch. 3. 

It should be observed, however, that the riglit of 
accretion only takes place when such appears to be the 
testator's will. Thus, if a father institutes his children, 
and the children of a deceased son, to be his heirs, and 
one of the grandchildren refuses to accept his share, 
such share accrues to the remaining grandchildren, and 
not to the children of the testator. 

Alms houses, orphan houses, and deacons administer- 
ing the poor fund of the Reformed Churches, can adiate 
without the benefit of inventory. (') 



SECTION 9. 

Of the Legitimate Portion. (2) 

The legitimate portion is a part of that portion which 
is due ab mtestato to children, and to parents and bro- 
thers and sisters in certain cases. Parents must always 
leave the legitimate portion to their children, but child- 
ren must only leave it to parents, if they have no issua 
Failing parents, it is due to the grand&ther, grandmother, 
or other ascendants. 

If the children are four f) or less in number, the legi- 
iiinate portion amounts to one-third of the amount 
which they would have inherited 06 irUeatcUo, and if five 
or more, one moiety. Children legitimated by subse- 
quent marriage, or by the state, are also entitled to this 
portion out of the estate of their deceased father or grand- 
£Etther. 



Q) Besolutien van de Staten van Holland, 29Ui December, 1685, and 7tli 
March, 1680. Begtsgeleerde Obser? atien, D. 2, Obs. 40. 

De Groot, Iideid., B, 2, D. 18. Van Leeuwen, Boomsch HoUandsch 
Begt, B. 3, Chap. 5. Huber, Hedendaagsche Regtsgeleerdheid, B. 2, Kap. 
22. Lybreght's Jled. Vertoog over het Notaris Ampt, D. 1, Hoofdatuk 28. 
Domat, Civil Law, Tit. Legitime. The legitimate portion bears some resem- 
blance to the reasonable parts allowed to widows ana children bj the customs of 
London and York. 

f) A diiinh^pted child is not reckoned in the number of the children* 
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Grandchildren are likewise entitled to their legitimate 
portion when they succeed by representation to their 
deceased grandparents, and illegitimate children are 
equally entitled to it out of the estate of their deceased 
mother and grandmother. If the father be dead, grand- 
children may set aside an inofficious wilL 

The legitimate portion of two children of a prede- 
ceased parent, who had five brothers, woidd be one- 
twelfth of the grandpatemal inheritance, and the legiti- 
mate portion of one of such children would be one 
twenty-fourth part of the said inheritance. 

The testator's estate subject to the legitimate portion, 
is that which remains after deducting from it the 
funeral expenses and the debts of the deceased. It is 
not subject to the payment of the legacies or prse- 
legacies, the expenses attending the making of the 
inventory, the act of partition, the sale of the estate, or 
the executor's commission, these charges being all borne 
by the heir. 

Whatever children have received, that is of any 
valu^ during the life-time of their parents, independ- 
ently of their education, as also gifts on marriage or 
otherwise, legacies and prse-legades, including whatever 
may be subject to be collated, are subject to be imputed 
in the legitimate portion. Q) In calculating the legi- 
timate portion of one child, like advances made to 
the other children, must be brought into the mass of 
the estate, along with the property belonging to the 
testator at his death : and in computing the Intimate 
portion of grandchildren, who succeed by representa- 
tion to their deceased grandparents, the advances made 
to their deceased parents^ induding ^fts on marriage, 
should also be deducted, even although they have 
abstained from the inheritance of their parents. But a 



f) De Groot, Inleid., B. 2, D. 18, m. 18. 
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dcmation i/nter mvoe^ irrevocably made, is not imputed. 

Children are exempted from having the fruits imputed 
as part of the legitimate portion, but the fruits are 
reckoned in the legitimate portion of the parents. When 
a child is instituted in the legitimate portion, he should 
be invited to attend at the making of the inventory of 
the estate, and if he be a minor, his guardian should 
be present on his behalf to see that he is not preju- 
diced. In like manner the sale of the property should 
take place publicly in his presence, and in the presence 
of his guardian, if he be a minor. . 

In order to find the legitimate portion, the estate 
should eitiier be appraised or publLdy sold. It is held 
that the party^ who is thus left his legitimate portiou 
only, may insist on a sale, as this affords tibe only 
means of ascertaining truly the exact amount of his 
legitimate pc»H/ion. In the former case, if the parties 
consent to the appraisement, it is recommended that the 
heir should redeem the legitimate portion by a liberal 
purchasa 

The legitimate portion must be left free and unen- 
cumbered^ and no disposition that would fetter it would 
be <^ any avail Q It cannot be burthened with any 
entail, nor can the deduction of it be prohibited, it 
being, a rule that the deduction of the legitimate and 
trebellian portions cannot be prohibited to be made hj 
children in the first degree, "legitinm et trebeUiani&B 
d^metia in Uheria primi gprad/us non potest prohibere!* 
The legitimate portion may, however, be burthened with 
the entail of fidei-^umi/ri^isemriy if it is manifest that it 
IB done with agpod intention ; for it may be encumbered 
i^ tiiose csu^es in which a child can be lawfully disin- 
hfiriteiC) 



C^ Dc GrooV Inldd.^ B. 2^ D. 18^ Nu. 16, 17. 
n HoU. Cons. D. 4, Cons. 210. 
(») Voet, L. 6, Tit. 2. Nu. 4A 
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If the inheritance left be not equal to the legitimate 
portion, the deficiency must be made good by the heir, (*) 
The right of demanding the supplement (actio ad aupple- 
mentwm) of the legitimate portion, is not only allowed 
to those who are entitled to claim their legitimate 
portion, but also to their heirs, although that action 
had not been commenced by the deceased, and it can 
only be barred after a lapse of thirty years. The 
son's acceptance of that which is left to him, though 
it may imply his approval of his father's will, does 
not preclude the actio ad suppUmentum on the part 
of him who is entitled to claim whatever is wanting 
to complete that legal share. He is not precluded from 
daiming it on account of that approval, any more than 
a stranger would be precluded from deducting the 
falcidian and trebellian portions^ because he had accepted 
an inheritance subject to the payment of legacies and 
the entail oi fidei-commissuTrh. 

It is the practice for married persons to bequeath to 
each otiier, reciprocally, the usufruct of the whole joint 
estate, subject to the burthen of supporting the children 
until they attain their lawful age of majority, or marry. 
In this case the interest for the interm^ate period 
cannot be claimed, as that interest is coitipensated with 
the support afforded, but having attained that ag^ ot 
being married, then the children can lawfully claim the^ 
portion due by laCw, free from the burthen of usufruct. 

A child may, however, be plit to the election to take 
the interest of the whole inheritance encumbered with 
fidei-com/missv/m, in which case the legitimate and tre- 
bellian portions cannot be deducted, or to take the 
legitimate portion only, free and unencumbered. If the 
legitimate portion be aeeepted in lieu q£ && interest q£ 
the filial portion, the heir must expressly declare ip. the 



De Groot, Inleid., B. 2, D. US, Nu. 15. 
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deed, that he tenounces and quits claim to the interest 
of the filial portion. 

Parents are also entitled to their legitimate portion, if 
their children die without issue, namely, to one-third of 
the amount which they would be entitled to if their 
children had died intestate. If one of the parents he 
dead, and there be brothers and sisters alive, who would 
be entitled to inherit ab intestaio, the surviving parent 
takes one-third of the hal^ or one-sixth of the whole, 
of such amount. If there be no brothers or sisters, the 
surviving parent takes one-third. Q) 

If there be brothers and sisters, and they do not 
inherit under the will, the surviving parent, being 
instituted in the legitimate portion, is entitled to one- 
third. (^ Parents may, however, renounce their right to 
the legitimate portion in the estate of their children. 

If one of two spouses appoints the surviving spouse 
the sole heir of the first dying of them, and institutes 
his father or mother in the legitimate portion, that por- 
tion is in such case one-third of the hal^ or one-sixth of 
the joint estate. 

Full and half brothers and sisters succeeding to each 
other, are entitled to their legitimate portion, which is 
one-third of the amount they would inherit ab irdestatOf 
only in case the deceased instituted an infamous (^) 
person (personam turpem), as his heir, when they are 
entitled to the querela vnofficiosi testa/menti, or complaint 
of the testament being inofficious, or deficient in natural 
duty. In such a case the testament is liable to be set 
aside in respect of the institution of heirs, the will 
remaining valid in all other respects. A child who is 



(^) HoU. Cona. D. 2, Cons. 115, D. 8, Cons, 193, D. 4, Cons. 28 and 80. 

(') Sententie van den Hoogen Raad, 29tii Nov., 1675. 

(^) Infamous persons are connoted peijorers, prostitutes, concnbines, trait- 
ors, &c. 
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l«ft his legitimate portion is not entitled to the querela 
inojfficiosi. (*) 

The legitimate portion is payable with interest from 
the date of the testator's death. (2) It is transmissible 
to the heir : "jus detrahendi legitvmam est in bonis ei 
trcmamittitur ad hcBredesP f) 

Having instituted a child or grandchild in his legiti- 
mate portion, and thus complied with the law which 
requires that portion to be assigned, a parent is at 
liberty to dispose of the residue of his property as he 
may think fit, and to pass by his child or grandchild. 



SECTION 10. 
Of Disinherison, (*) 

Parents and children, as well as brothers and sisters, 
when heirs, may be excluded from any share in the 
inheritance, but they cannot be pretermitted or disin- 
herited without a just cause expressed in the will, and 
the cause for disinherison must be proved. Pretention 
has the same effect as disinherison without cause. If 
they are pretermitted or disinherited without cause, they 
are entitled to the querela inojfficiosi testamenti, the right 
to institute which is limited to a period of five years. 

An illegitimate child pretermitted in the testament 
of his mother is equally entitled to this action. A 



Voet, L. 5, Tit. 2, N. 44. 

^ Sententie van deu Hoogen Baad, 31st Julj, 1751. 

P) HoU. Cons, D. 4, Cons. 361. 

(*) De Groot, Inleid., B. 2, D. 18, D. 24, Nu. 25, 26. Hnber, Heden- 
daagsche Begtsgeleerdheid, B. 2, Kap. 21. Van Leenwen, Roomsch Holl. 
Begt, B. 3, Chap. 4, 5, § 9. Lybreghts Red. Vert, over het Notaris Ampt, D. 
1, Hoofd. 29. Domat, Civil Law, Vol. 2, B. 3, Tit. 2, &c. By the law of Hol- 
landf in cases of disioherison, the will was required to be made by the notary, in 
the presence of two members of the Court of Justice, as witnesses. See Instruc- 
tions for the Notaries. De Groot, Inleid., B. 2, n. 18, Nu. 21, Note. R^tsgel. 
Obs. D. 1, Obi. 88. 
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grandchild may also impeach a will as ijaoffidyons, if the 
father be dead. 

The will remains in force tmtil it is set aside. It is 
valid after the expiration of five years, and if the dis- 
inherited or pretermitted heir dies within that period, 
without having instituted the action, the heir of the 
deceased who was pretermitted or disinherited, would 
be barred from bringing the action of querela^ if the 
deceased did not institute it in his life-time — unless the 
heir was related to the deceased in the right line de- 
scending. 

There are fourteen causes assigned, for any one of 
which the disinherison of children may be justified : Q 

1. Personal violence towards their parenta f) 

2. To have preferred a calumnious accusation against 
them, or done them an atrocious injury. 

3. To have accused them of a capital crime, not in- 
volving high treason. 

4. To have associated with criminal offenders. 

5. To have attempted to take the lives of their parents 
by poison or other means. 

6. Criminal intercourse of a son with his father's wife 
or concubina 

7. To have lodged an information against their parents 
to their great injury. 

8. Not -to have released either of their parents from 
imprisonment when it was in their power to do so. 

9. To have prevented either of their parents from 
making a will 

10. To have engaged in unlawful games. 

11. If a daughter leads an unchaste life, notwith- 
standing her parents were unable to get her suitaWy 
married ; but if the parents allowed their daughter to 



P) Voct, L. 5. Tit. 2, N. 29. De Groot, Inlaid., B. 2, D. 18. $ 13, N. 19» 
Ibid. N.; 28 adds contomelioiis and injuriouft words. 
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attain the age of twenty-five years without getting her 
married, or prevented her from contracting marriage, 
disinherison in sudi cajse could not take place. 

12. To have neglected their father or mother, if either 
of them becomes insane, and if even a child had been 
instituted an heir, and the parent afterwards became 
insane, if the child neglected that parent, and a stranger 
protected him, after due notice given to the child, the 
stranger was admitted to the inheritance in preference 
to the child. 

13. If a child, being above the age of eighteen years, 
does not redeem his parents from captivity when it was 
in his power to do so, or does not use his best endeavours 
to release them, and i^ having been instituted an heir, 
he neglects this duty, he would forfeit his inheritance. 

14. If a child, being bom of parents professing the 
Christian religion, becomes a heretic or an unbeliever. 

Besides those above expressed, there may be other 
causes of sufficient weight to justify disinherison, if it 
appears for the advantage of a child. I^ for instance, 
a child be prodigal, insane, insolvent, or encumbered 
with debts, it is held that a parent may entail his in- 
heritance with fidei-commissum^ leaving the entire 
amount to the grandchildren, the issue of that child, and 
allowing the latter the interest only during his life, or so 
much of it as may be required for his maintenance. But 
in such a case the reason for making a disposition of this 
kind should be stated in the wilL Q) 

1^ however, the reason for making such a disposition 
ceases to exists as, if the prodigal reforms, the insane is 
restored to sanity, and the insolvent satisfies his cre- 
ditors — he is entitled to his legitimate portion, the 



O Voet, L. 5, Tit. 2, Nu. 22. 

o 8 
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residue of his inheritance remaining entailed for the 
benefit of his children. Q 

By the ancient law of Holland a parent might disin- 
herit his minor daughter, if she married without his 
consent, or refused an eligible offer, f) K a son or 
daughter marries an ignominious person, who would 
reflect disgrace upon the family, such child may be dis- 
inherited. (8) 

The disinherison of parents may be justified for any 
one of the eight following causes : (*) 

1 . To have accused their children of a capital crime, 
not involving high treason. 

2. To have attempted to take the life of their children 
by poison or other means. 

3. Criminal intercourse of a father with his son's wife 
or concubine. 

4. To have prevented their children firom making a 
will 

5. If one of the parents have attempted to deprive 
the other of life or senses. 

6. To have neglected one of the children who has 
bcicome insana 

7. Not to have redeemed their children firom captivity 
when it was in their power to do so ; and if, having 
been instituted an heir, a parent neglects this duty, he 
would forfeit the inheritance. 

8. If the father or mother of children, professing the 
Christian religion, becomes a heretic or an unbeliever. 

If a parent is unlawfully disinherited, and the will 
contains the codiciUary clause, the parent is entitled to 
his legitimate portion. Brothers and sisters may dis- 
inherit each other, unless they have appointed infamous 

Voet, L. 5, Tit. 2, Nh. 22. De Groot, Inleid., B. 2, D. IS, Nn. 10. 
Note. . ' :• 

CO Vo^,.L. 5', mr2, Nu. "26. /De Groot, Inl., B. 2, 1). 18, No. 21. 
V^t, L. 5, Tit. 2, Na. 26. .\," 
Be Groot, Inleid., B. 2, D. 18, $ 16. ^ , ^ 
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persons as heirs. The latter may, however, be preferred 
and the disinherison of the former justified, for the fol- 
lowing reasons : — 

1. To have attempted the life of a brother or sister. 

2. To have accused a brother or sister of a capital 
crime. 

3. To have done serious injury to the property of a 
brother or sister. 

No disinherison can take place by codicil, or in nun- 
cupative or closed wills. 

If children, parents, brothers, or sisters are unlaw- 
fully disinherited or pretermitted, the testament is liable 
to be set aside as being inofficious, in so far as respects 
the institution of heirs, the will remaining valid in all 
other respects ; and the inheritance devolves to the heirs 
ab intestato, Q) 

If a posthumous child or a child erroneously supposed 
to be dead, be unknowingly pretermitted, such a child 
would take equally with those named in the wiU. 



SECTION 11. 
Of Collatim. 

In order to promote a just and equal distribution 
among children, and for the benefit of the surviving 
parent, the 29th Article of the Political Ordinance of 
1st April, 1580, directs, that children or grandchildren, 
by representation, succeeding with their brothers and 
sisters as heirs ex testamento or db iTdestatOy to the pro- 



(1) De Groote, Inleid., B. 2, D. 18, Nu. 14, D. 24, Nu. 23, 24. 

(») Voet, L. 5. Tit. 2, Nu. 17. 

(») De Groot, Inleid., B.2, D. 11, $ 13, D. 28, § 14. VanLceuwen, Roomsch 
Holl. Regt, B. 3, Chap. 16. LybregMs B«d. Vert, over het Notaris Ampt, 
D. 1, Hoofdst. 14. Huber, Hedendaagsche Regtsgd. B. 3, Kap. 82, Regtsgel. 
Obs. 2, Obs. 45. Voct, L. 37, Tit. 6. 
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perty of their deceased parents or grandparents, shall 
collate, that is, bring into the joint estate the property, 
or the value of the property, which tiiey have received 
from their deceased parents or grandparents as a gift on 
marriage, or for their advancement, unless they have 
been expressly released from doing so by the testator. 

The property, or the value of it, at the time so 
advanced, is brought into the mass of the estate, so as 
to secure an equal division among the heirs, and the 
estate is divided into two equal parts, one o£ wbiah. is 
allotted to the surviving parent, and the other to the 
children who received their shares of inheritance, less tibe 
amounts advanced to them respectively, upcm the prin- 
ciple tha^ the advancement was made in part of smix 
inheritance. 

Collation takes place in first, second, third, and sub- 
sequent marriages, unless it is otherwise directed by 
last will, antenuptial contract, or other disposition. 

Illegitimate children collate that which they have 
received from their mother ; but if an illegitimate child 
and a lawful child be appointed heirs to their father's 
estate, collation does not take place. (^) 

Grandchildren succeeding their parents in the estate 
of their deceased grandparents, must bring in what 
their parents received, and what they have also received 
from their deceased grandparents, and especially if they 
inherit by representation along with their uncles and 
aunts. (^ Thus if a grandfather have four sons sur- 
viving him, and a grandchild, the issue of a deceased 
daughter, and dies leaving £1,000 : and if diiring his 
life-time he had given his daughter £200 on marriage, 
the grandchild would not be entitled to inherit with his 
uncles in the estate of his deceased grandfather, unless 



(») Vo«t, L. 37, Tit. 6, Nu. 2. 

(2) Ibid. Nu. 4. Ibid. Nh. 14. 
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he first brings into collation, the advancement of £200, 
received by his mother on marriage. His share of the 
sum of £1,200 being one-fifth part, he would receive 
only £40, and thus much less than his legitimate por- 
tion, which would have amounted to £100 had he been 
exempt fi^m collation. (}) 

But if grandchildren succeed in their own right per 
ca/pUoy they are not bound to collate that which their 
father or mother received, f) 

Orandchildren abstaining from the inheritance of 
their parents, who have pre-deceased their fitther or 
motiier, are bo\ind to collate that which they have 
received fi:om their grand&ther or grandmother, and 
that which their parents must have collated, had they 
been living. If strangers are instituted co-heirs, the 
children do not collate with them. The estate is 
divided in the terms of the wiU, and the children 
afterwards collated amongst themselves. ^) The first 
dying spouse cannot remit to the children the obligation 
to collate, to the prejudice of the surviving spouse. (*) 
Collation is considered to be remitted if the testator 
leaves more to such of his children to whom he had not 
before given so much as the rest, who had received 
marriage gifts, &a, or if he appoints his children in 
equal shares, and prse-legates to the child who had 
received no gift> a sum equivalent to the advancement 
•made to the other. (^) 

The following are subjects of collation : — 

1. An advance made for the purchase of an office of 
profit for a son. 

2. A dotal or other gift, such as jewels, bridal dresses, 



0) Voct, L. 37, 


Tit. 6, Nu. 5. 


P) Ibid. 


Nu.4. 


Ibid. 


Nu. 6. 


(^ Ibid. 


Nu. 8. 


P) Ibid. 


Na. 27 
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ornaments, &c., given, or advances made to establish 
a child in trade, on, or during marriage. 

3. The expenses of education and the purchase of 
books for a son to pursue his studies, if the parents 
desired that they should be collated, of which l^ere 
must be proo^ but otherwise not. 

If the advances under this head prejudice the other 
children in their legitimate portion, they are subject to 
collation. 

4. Advances or gifts made to a child and entered in a 
book of accoimt, in which he is debited with them. 

5. Advances made for the support of a child, after 
he had been portioned or could maintain himself imless 
the parents desired that they should not be collated. 

6. Any ^vantages conferred upon a child are to be 
brought into collation, imless they can be proved to 
have been intended as gifts. 

The acquisitions of a son derived from a parent, and 
from a godfather or godmother, are liable to collation, 
the latter being considered as acts of liberality manifested 
to the parent and not to the child, unless it was other- 
wise declared. And whatever a son earns by his own 
exertions and industry, whilst living with and supported 
by the parents, is the property of the parents, such 
acquisitions and earnings being held to compensate 
the expense of maintenance. But if a son, living with 
a father, carries on trade on his own account, or in 
partnership with his father, the earnings he makes are 
for his own profit (') 

7. A debt due by the son or grandson, to the fsEtther 
or grandmother, and suretyship paid by the father for 
accoimt of the son. (*) 

Legacies and prse-legacies are not brought into col- 
lation. 



Voet, L. 15, Tit. 1, N. 4. De Groot, Inleid., B. 1, D. 6, Nu. 8. 
Voet, L. 87, Tit. 6, Nu. 14. 
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A parent cannot release the obligation to collate, when 
the advancement made would have the effect of preju- 
dicing the children in their legitimate portion. 

To avoid the question, whether or not donations are 
to be brought into collation, the donees should be fur- 
nished with evidenxje of the donor's intention; but a 
donation to a son for services rendered is not collated. 



SECTION 12. 

Of Fidei-Gommissum. (*) 

There are two sorts of fidei-commiasay tacit and ex- 
presa These are distinguished into general or universal, 
and special General or universal, when the whole 
inheritance ; and special, when part only is required to 
be restored. 

The person who restores it is called the fiduciary heir ; 
he to whom it is restored, the fidei-commissary heir. 

Thus there are three persons required to constitute a 
fidei-coTrmiissimi: the testator, the fiduciary heir, and the 
fidei-commissary heir. 

The fiduciary heir may be required to restore the 
whole or part of the inheritance, immediately or after 
a limited time, absolutely or conditionally. The heir 
ab4nte8tat0y and the fidei-commissary heir, may also be 
reqtdred to restore the whole or part of the inheritance 
left to them. 

A.fidei'Commissv/m may be created either by will or 
codiciL 



P) De Groot, Inleid., B. 2, D. 20. Van Leeuwen, Roomsch Hollandscli 
Begt, B. 3, Chap. 8. Huber, Hedendaagsche Begtsgeleerdheid, B. 2, 
lap. 19. Wassenaar, Praktyk Not. van Testamenten, i 145, 146. 
Lybreglits Red. Vert, over het Notaris Ampt, D. 1, Hoofdstuk 25, 
Aanhangzel tot het HoUandsch Regtsgeleerd Woordenboek, Tit. IPidei- 
Commissnm. 

De Groot, Inleid., B. 2, D. 20, Nu 2, 3. 
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A tacit Jideir^xyrnmisaum is seated by a prohibition to 
ali^ate^ the effect of which is that the propaiy devolves 
to the fidei-commissary heir, without any diminutio& 
exc^ in ike cases hereafter mentioned. (See trebelhan 
portion.) An eix.pTeBB fidd-oanmddavmv comprehends and 
expressly names the fiduciary and fidei-commissary heirs. 

An estate cannot be burthened with tacit fidei-cam- 
misswm further than the fourth degree, and the person 
in the fifth generation would receive the property with 
an unrestrained power of disposition, unless the testator 
had expressly desired that the ^itail should extend to a 
more remote degrea (*) 

A prohibition to alienate, without stating in whose 
fitvour the prohibition is made, would be nugatory; but 
a prohibition to alienate out of the family, would be 
valid, in which case the property would be held to 
devolve, according to the order of succession, ah- 
ifitestato. (*) 

The fiduciary heir is bound to render an inventory^ 
and give security for the restitution of the inheritance, 
to the fidei-commissary heir, even although it may have 
been dispensed with by the will of the testator, if there 
is reason to apprehend that the property will be 
diminished, and the fidei-commissary can insist on the 
fiduciary heir giving security to make restitution. 

Children are exempted firom giving security, imless 
the parente expressly desired it 

Parents are also exempted from giving ^ecuiity in 
fitvour of their children, and brothers and sisters to each 
other, f) It is held, however, that if the son had 
become of age, or the father marries again, the fother 
should give security. And i^ in case a child dies 
without issue, the inheritance is to pass to the brothers 



P) Dc Groot, Inleid., B. 2i V, 20, Nu. 22. Note. 
P) ftid. Nu. 20, 25. 

n Ibid. $ 13, Note ». 
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bad sidters of the testator, that cMd must give secuiiity 
br the restitution of the inberitancey a£ber deduetiBg his 
^timate portion ; and a» son who is clMtrged by his 
ath^ to deliv^ the inh^itance to his brother, musib 
Skewise giv^ security. 

If an heir is charged, in case he dies witjiout issue, to 
vsSier the residue of the pr<^>^y at his death to pass to 
I third person, he cannot retain more ihsn three-fourths^ 
KQd if he has spent m(»re, he and his lmi», bb a^o iha 
property last alienated, are liable to make good the 
remaining fourth of the original property, which must be 
suffered to pass, and for this one-fourth he must give 
secmty, if required, unless it has been remitted by the 
testate. But it is held by Grotius, that if the heir 
requires tJie remaining fourtii, (^) for the purpose of 
Baaking dotal or necessary marriage gifts^ he is allowed 
to alienate it (^ 

It is customary, however, for married persons, havii^ 
neither aseendaats nor descendants^ reciprocally to insti- 
tute eadi other as heirs, with power of alienation, but 
upon conditi(m that what shall remain after the deatii 
of the survivor, shall be divided in equal shares among 
the heirs ab^teetato on each side, in which case that 
alone is to be divided which remains over, although it 
nifty not amount to one-fourth of the property bdonging 
to the joint estate, at the death of the firat-dying of the 
spouses. In such a case no security can be demanded. (^ 

^ Mei-commisaijum may be created by an act mter 



Wasacnaar, Praktyk Not. vaa Testamenten, " recommeDds in such a €ase 
™at the decree of the Judge should he obtained." Voet, Aanhangzel tot het 
J^ttsdch Regtsgdeerd Woordenboek, Tit. Fidei-commissum, page 566, 
r'"'"rf the remaining fourth can he appropriated for marriage gifts, unless 
JJ^eataa is released hy the Sovereign. Van Leeuwen, B. 3, Chap. 8, J 9, is of 
P^tt that the remaining fourth could only be expended for necessary main- 

^^^^, if the heir has no means. 

P) De Groot, Inleid., B. 2, D. 20, J 13. 

?)floU. Cons. D. 4. Cons. 278. 28B. 



Digitized by 



Google 



88 OF FIDEI-GOMMISSnM. [Oh. I 

vwo8y and a gift may be made to A. on a, fdei-^i€mi/nii89m 
to restore it to B. 

If the estate is directed by the testators to go to the 
heirs on both sides, after the death of the surviying 
spouse, the heirs who may happen to be alive at 
death of the survivor, take the goods of the first-dying 
in preference to the descendants of those who were 
living at the death of the first-dying, unless spedfic 
mention be made in the will that the goods of the firet- 
dying spouse shall go to the descendants, in case of tiie 
death of the heirs. 

The fiduciary heir may deduct firom the entailed 
inheritance the debt due to him by the testator. Fidri- 
commissary property does not form part of the commu' 
nity of goods, and is not executable for the debts of tie 
fiduciary heir. (^) 

If the latter alienates the entailed property, the fidei- 
commissary heir is entitled to the right of vindication, 
or to daim the value from the fiduciary heir ; (^ for the 
latter cannot make any disposition ,of the entailed pro- 
perty, to the prejudice of the fidei-commissary heir. (^) 

Property subject to the entail of fidei-commissvm 
cannot be sold or alienated without a previous decree of 
the court. 

The prohibition to alienate burthens the property, and 
he in whose favour the entail is created may reclaim the 
property alienated. (*) 

When property is liable to decay, and houses in a 
dilapidated state, tare sold under a decree of the court, 
the proceeds should be re-invested in the purchase of 
property in the place of that sold, subject to the entail 
of fidei-commissum. 



HoU. Cons. D. 1, Cons. 24, 79. 

P) Ibid. D. 2, Cons. 19. 

P) Ibid. D. 2, Cons. 81. 

(*) De Groot, Inleid., B. 2, D. 20, Nu. 26. 
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K the fidei-commissary dies before the fiduciary heir, 
ihe hitter acquires an absolute right of the property, and 
#he entail ceasea 

If the fiduciary heir dies before the testator, the 
nheritance does not vest in the fidei-commissary heir. 
IhQ jidei-^xmmiiasvm, also ends by failure of the condi^ 
lion upon which it is mada 

The burthen is removable either by the state, or by 
mxitual agreement among the heirs, if majors, who then 
divide the inheritance in equal shares among them. 

In the latter case the renunciation should be made by 
an those to whom the fidei-ixmrniiasmn would devolve, 
and they should declare in the act to be passed by them, 
that having perused the will and fully understood it^ 
ihey jointly and severally promise and bind themselves 
to renounce, as well for themselves as for their heir^ 
their daim to the fidei-commissuTri, with all the rights 
thereto appertaining, to indemnify and hold harmless 
each other for and in respect of such renunciation, fi:om 
all claims and demands, which may be thereafter made 
by their representatives by reason thereof promising; 
morever, never at any time thereafter to gainsay or 
oppose the partition or severance of such entail ; under 
the name of children, grandchildren are not included 



SECTION 13. 
Of the TrebeUicm Portion. (^) 

The trebellian portion is one-fourth part of the estate 
«fter payment of the debts. 

Hok Cons. D. 5, Cons. 215. 

Tie Groot, Inleid., B. 2, D. 20, $ 6, &c. Vaa Leeuwen, Roomsch 
Honutdscb Regt, B. 3, Chap. 11. Huber, Hedendaagsche RegUgdeerdheid, 
\ 2, Kap. 19, $ 84, 85, 96. Lybrechts Ited. Vert, over het Notaria Ampt, 
?• 2> Hoofdstiik 26. Wassenaar, Pract. Not. van Testamenten, $ 147, 
1*8, &c. 
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The MuciMj heir required to restore an inheritaiioe 
voluntarily adiated by him, wMch is burthaied witl 
Jixiei-com/miaaum, is allowed to retain this portiim unless 
hft' is expressly or tacitiy forbidden by ihe testator. 

L^acies given by the testator are payable out of the 
fliree-fourths which pass to fidei-eommissary heirs, the 
trebellian portion not being subject to the payment of 
any part thereof ; and if the fidueiary heir had applied to 
the payment of legacies, any part of this portion, he 
would be entitled to recover &om the fidei-commissuy 
hdr the amount so paid. (^) 

The heir may deduct the trebellian portion, whether 
anything is left to him by the wiLl or not. But what- 
ever is given or bequeathed to him as part of the inherit- 
aiQKse, or otherwise as a legacy or donation, is imputed in 
this portion. (^ 

If an heir is left anything exceeding this portion as 
part of the inheritance, he is liable to the payment of the 
testator^s debts to the extent of his share^; but only that 
sum which exceeds the trebellian portion is chargeable 
witti the payment of the legacies. But if more or less 
than the value of this portion is left to him, not as part 
of the inheritance, but as a special gift^ the heir is not 
answerable for the payment of the debts or of the 1^ 
cies, imless the inheritance was sufficient to pay the 
debts, in which case he would be liable to the creditors 
for the deficit, and to the legatees for so much only as 
he inherited, exceeding the trebellian portion, f) 

If the fidudaiy heir will not voluntarily adiate the 
inhentanoe, but is compelled thereto by legal process, 
he forfeits his right to the trebellian portion, and the 
fidei-eommissaFy heir is entitled to deduct it in Us 



DeGrooJ, Inleid., B. 2. D. 20, Nu. 7. 8. 

e> IWd, Na. 9. 

P) Ibid. Nu. 9, 10, 11, 12. 
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steads (*) The fidmdary heir is thus- releaised from the 
payment of the debts and legacies (^ 

The frxiits or profits enjoyed by the heir, as also» the 
pr»-legacie& given to him, are imputed in the trebellian^ 
portion, unless they were allowed to him over and 
above that portion. (^ 

Donations inter vivos are not imputed. 

Children in the first degree are exempted from reck- 
oning the fruits or profits as parts of that portion. (*) 

The deduction of the trebellian portion is considered 
to be tacitly prohibited if the testator forbids the aliena- 
tion of the inheritance. (^) 

A child in the first degree whose inheritance is bur- 
thened with a general or universal fidei-comrrdsawm, 
is entitled to the deduction of the legitimate and tre- 
bellian portions, f) which together constitute one-half 
of the property entailed, and to this deducticm grand- 
children succeeding to their deceased grandparents are 
equally entitled (J) 

In such a ease that deduction cannot be prohibited. 

An inheritance was composed of a pound of twelve 
otmcea The legitimate portion, being one-third, or four 
ounces, is first deducted The trebellian portion is one- 
fourth of the remaining eight ounces, or two ounces, 
which is afterwards deducted if a child is directed to 



C) In sach a case, though the fiduciary heir were to repeat haying refosed 
tke heinhip, he woM not be entitled to deduct this portion, because, haying 
niBpected the circnmstances of the deceased, he is considered to haye inflicted an 
injury upon him, which cannot be effiiced hj his repentance. 

6 Jh Groot, InUid., B. ^ B. 20, Nu. 13. 

Ibid. Nu. 14. 

Ibid, Nu. 15. 

« Ibid, Nu. 16. Note. 

Most authors agree that this usage is taken from the canon kw, in the 
Ifith Chapter, de Testamentis, because that decretal affirms the sentence of a 
Judge whn had decreed, thia donhle. deduction. Bomat,. Civil laWf Titles Diieei 
SvMtitations. 

De Groot, Inleid., B. 2, D. 20. Nu. 17. Note, Nu. 18. 
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restore the inheritance immediately, or at the expirar 
tion of a limited time. Thus both portions tc^ther 
amount to six-twelfths, or one-half of the whole. I^ 
however, the legitimate portion is one-half of the inherit- 
ance, which is the case when there are five children or 
more, the trebellian portion cannot be deducted. Q 

The trebellian portion is allowed to be deducted by 
the child or grandchild over and above the legitimate 
portion, as a penalty forfeited by the father or grand- 
father for omitting to institute him in his Intimate 
portion. But if a fistther or grandfather institutes his 
child or grandchild in his legitimate portion, he allows 
him what the law requires should be assigned, and he 
is at liberty to entail the residue of the inheritance with 
a special fidei-cormmsaum, and to forbid him to deduct 
the trebellian portion. 

Thus, if a child is left by his father his legitimate 
portion, and the children, the issue of that child, are 
instituted by the grandfather in the residue of his 
inheritance, the grandfather may prohibit the grand- 
children from deducting the trebellian portion ; but if 
sudi children succeed their deceased parent in their 
own right, and thus become entitled to the property of 
their deceased grandparents, at least to the legitimate 
portion by representation, the grandfather cannot pro- 
hibit the deduction of the trebellian portion any more 
than he can that of the legitimate portion, if the whole 
inheritance is entailed. 

If grandchildren, who succeed in the place of their 
deceased parent^ have been unlawfully disinherited or 
pretermitted, they are entitled, by virtue of the codicil- 
lary clause, to deduct the legitimate and trebelliaa 
portions before they restore the inheritance. 

The right to deduct this double portion being once 



<*) De Groot, Inleid., B. 2, D. 20, Nu. 18, 19. Note. 
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acquired by the children and grandchildren, is trans- 
mitted to their heirs, if they die before the inheritance 
is delivered over. 

The trebellian portion is not claimable by ascendants, 
that is, by parents or grandparents, nor by brothers 
or sisters, — they being entitled only to the legitimate 
portion, and brothers and sisters being only entitled to 
the legitimate portion, when an infemons person has 
been appointed heir. 

The trebellian portion is not permitted to be deducted 
even by children, when the fidei-corriTriissuTrh is created 
for pious purposes. 



SECTION 14. 

Of Usufruct, Q) 

Usufruct is the right to enjoy the fruits or interest of 
a particular thing that belongs to g,nother, without 
diminishing it. This right endures during the life-time 
of the usufructuary, or during the time for which the 
usufruct is limited. 

The testator cannot release the usufinictuary from the 
obligation of making an inventory, and giving security, 
and even if he were to do so, it would be of no avail, 
as the usufructuary is required to make it, and give 
security to restore the property to the heir at the 
expiration of the period limiting the usufi'uct. 

If a fiither is left the usufinict, he is not required to 
give security in favour of his son, but he must make an 
inventory, although it be remitted in the will 

If the thing perishes without the fault of the usufruc- 
tuary, he is not bound to restore the value. 

The usufructuary is required to give security to 

0) De Groot, Tnkid., B. 2, D. 38, 39. Van Leeuwen, Roomsch Hollandsch 
Regt, B. 2, Chap. 9. Lybreghts Red. Verd. over het Notaris Ampt, D. 1, 
Hoofdstuk 27. Huber, Hedendaagsche Regtsgeleerdheid, B. 2, Kap. 39, 40. 
Bomat, Civil law, Title Usufruct. 

H 
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restore the value of things which are consumed by m, 
qucB ipso U8U consumuntur, as com or wine, of which 
the usufruct is given for life. Q) 

The usufructuary may sell or let the usufruct for the 
term of his natural life, (^) but he cannot mortgage or 
alienate the property. He must keep it in good condi- 
tion, but all extraordinary repairs are borne by the heir. 

Usufruct is required by agreement : — 

1. By last will, for instance, when the property is 
bequeathed to one person, and the usufruct to another. 

2. By prescription of the third of a century. 

3. By adjudication of the court on the partition of an 
estate held in common. 

Usufruct ceases : — 

1. On the death of the usufructuary ; 

2. By the destruction of the property ; 

3. By the renunciation of the usufruct in favor of 
the heir. 

4. By confusion, when the usufructuary succeeds to 
the property. 

5. At the expiration of the time for which the 
usufruct is limited, or on the accomplishment of the 
condition upon which it is given. 

6. By non-use for a third of a centiuy. 



SECTION 15. 

Of Legacies. (^ 

A legacy is some particular thing or things given or 
left by the testator, to be paid or performed after his 

HoU. Cons., D. 6, Cons. 35. D. 4, Cons. 51. 

(2) Holl. Cons., D. 6, Cons., 150. 

(3) De Groot, Inleid., B. 2, D 18, § 20. B. 2, D. 22, 23, 24. B. 3, 
D. 39, § 14. Van Leeuwen, Roorasch HoUandsch Re^, B. 3, Chap. 9- 
Ruber, Htdeiulaagsche Regtsgeleerdheid, B. 2, Kap. 26, 27, 29, 30, 31, 
34. Domat, Civil Law, Tit. Legacies. Lybreghts Red. Vertoog over he* 
Islotaris Ampt, D. 1, Hoofdst. 21. Oidinauce No. 105, $ 25 and 26. 
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death, by his executor or heir, to some person or per- 
sons whom he has named in his testament or codicil. 
Or, it may be defined to be a pcniiion of the inheritance 
which the testator wills shall be paid to some person or 
persons, out of the property, which would otherwise 
accrue to the heir. Therefore it is something that the 
testator would rather retain himself than give away, 
and that he would prefer the legatee to have rather than 
the heir. (}) 
AU persons who are capable of testatins:, are capable who u capawe of 

- , * , * ® ^ heing a legatee. 

of bequeathing ; and those who are capable of taking by 
will, may also take as legatees. 

A legacy could formerly be bequeathed in the pre- ^^J^^^^SJd"^^ 
sence of five witnesses, male or female ; but by Ordi- 
nance No. 15, dated 1st December 1845, it may, from 
the 1st January, 1844, be bequeathed in the presence of 
two witnesses ; and the codicil or testamentary writing 
containing the bequest is required to be executed in the 
manner prescribed in respect of willa 

A legacy may also be bequeathed before a notary and 
two witnesses, or by codicil under the hand of the 
testator, without witnesses, when he has reserved that 
power to himself by the reservatory clause. 

In time of plague, it may be made before two witnesses, 
nuile or female. 

A legacy to pious or charitable uses, ad pias causas, 
can be made before two witnesses, though both women. 

It is immaterial in what part of the will legacies are 
bequeathed. (^ 

All things which are in commerce, may be the sub* what may be the 
ject of legacies. (^ Even things which are not yet ij^""*^«<^*«'*^*«*<'y- 



Voet,Lib. 33. Tit32.N. 1. 
P) De Groot, Inleid., B. 2, D. 23, Nu. 2. 
P) Ibid. Nu. 3. 

H 2 
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existence, but which are expected to exist hereafter, (^) 
may be bequeathed. Things which do not belong to 
the testator, may be bequeathed, and the heir would be 
bound to purchase them for the legatee, if he can 
procure them for the just or fair value, or else to pay 
the value to the legatee. 

If a testator, in his life-time, voluntarily sells a 
house bequeathed by him, the heir is bound to purchase 
the house for the legatee, or the legatee is entitled to 
the value of it, if the legatee can prove that, by selling 
the house in his life-time, the testator did not intend to 
revoke the legacy, f) 

A testator may bequeath a debt due to him, and if he 
receives payment of the debt in his life-time, without 
recourse to legal proceedings, and it be proved that by 
calling in the debt, the testator did not intend to revoke 
the bequest, the legatee is entitled to the amount of 
it. f) He may also bequeath to his debtor the debt 
he owes to him, or give him time for the payment 
of it. (*) A testator may bequeath what belongs to 
his heir, and the heir would be bound to satisfy the 
bequest, whether the testator knew it belonged to the 
heir or not. But a bequest to the legatee of that 
which belongs to him is void, and if the legatee after- 
wards alienates it, he is not entitled either to the 
bequest or to the value of it. If a debtor bequeaths 
his debt to his creditor, thp bequest is void, unless the 
bequest was meant to benefit the creditor, f ) 



De Groot, Inleid., B. 2, D. 22, Nu. 3. 

(2) Voet, Lib. 33, Tit. 32, N. 22. 

(3) Ibid. 

, By the law of Eiiglaad, no distinction is made between a compulsory and a 
voluntary payment to the testator, of a debt specifically bequeatked, and in either 
case, if the subject of the specific bequest is no longer iu specie at the time of the 
testator's death, the legacy is adeemed, because the subject is extinguished. Wil- 
liams* Law of Executors, Vol. 2, p. 822. 

De Groot, Inleid., B. 2, D. 22, Nu. 63. 

(«) Ibid. Nu. 44 to 48. 
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If a thing be given to one of two spouses during 
marriage, it is the exclusive property of the legatee, 
and does not fall into the community, if the testator 
have so bequeathed it. Q) 

A person may bequeath what does not belong to 
him, or to his heir ; such a bequest is valid, if the 
legatee can prove that the testator knew that the pro- 
perty which he disposed of was not his own. If the 
bequest be made by mistake, it is void, unless it was 
clear that, although the testator was aware that the 
property was not his own, he would nevertheless have 
disposed of it. (^ 

If it appears that the testator himself knew that the 
legatee acquired the property bequeathed to him upon 
an onerous title, or for a valuable consideration, as, by 
purchase after the date of the will, the legatee may 
claim the value of the legacy from the heir, in lieu of 
the bequest, but in case his acquisition was upon a 
gratuitous or lucrative title, as by gift, he can neither 
claim the legacy nor the value of it, f ) 

Things not subject to commerce, as churches, &c., 
cannot be bequeathed. (*) ' 

A testator may charge a legatee with the payment 
of a legacy, f) 

An error in the name or description of the legatee. Mistakes in the 

^ ■*■ . ^ names or descrip- 

or of the legacy, will not disappoint or frustrate the iJ°^4*®«^*®®" *' 
bequest^ if the intention of the testator can be clearly 
discovered. (^) An error in the cause or motive for 
making the bequest, as, where a testator gives a 



Voet, Lib. 23, 4, 45. Cos over de Boedelmenging door 't Huwelyk, 

6 De Groot, Inleid., B. 2, D. 22, Nu. 49 to 52. 
P) Ibid, Nu. 53, 

Ibid. Nu, 57. 

P) Ibid. Nu. 58. 

P) Ibid. Nu. 5, 6. 
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legacy under a false impression of fEict^ will not defeaiy 
it, — fcdaa causa legato adjeda non vitiat legatum, — 
except the heir cotdd prove that the testator would nofc 
have given the legacy, imless he believed the cause or 
motive which induced him to give it> was trua And if 
I give A B. a legacy " because he assisted me in my ill- 
ness," the legacy is valid^ though he rendered me no 
assistance. (*) 

Ambiguity in ex- If ou accouut of thc ambiguity of the expression it 
is not clear which of two things is bequeathed, the heir 
may deliver up that which is of least value, (s) 

Angmentattonofft Thc Icgatcc is entitled to the advantage of any 
augmentation of the legacy, after it has been bequeathed 
to him. By the civil law, if the testator bequeathed 
a piece of land, and afterwards built upon it, such an 
augmentation becoming part of the land, the legatee 
would be entitled to the house as well as to the land. 
If, however, the legacy deteriorates or perishes, without 
the fault of the heir, or without any delay on his part 
in delivering it, the legatee must suffer the loss, — for 
instance, if a house be destroyed by fire, or a horse, 
the subject of the legacy, dies. In the latter case, tiie 
legatee would not even be entitled to what might be 
considered as attached to the bequest that had been 
extinguished ; for instance, to the bridle, if a horse with 
a bridle had been bequeathed. (») 

A testator may also bequeath a usufiruct, as, for 
instance, a right of way. (*) He may also direct his 
heir to build a house for the legatee, or to relieve the 
legatee from a certain burthen or incumbrance. (^) 

Description of To avoid any question as to what property legatees 



De Groot, Inleid., B. 2. D. 23, Nh. 6. 
(2) Ibid. D. 22, Nn. 7, 40. 

ft Ibid. Nu. 8, 9, 10. 

(*) Ibid. Nu, 14. 

(*) Ibid. Na, 1&, 
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are entitled, under particular modes of description of 
the thing bequeathed, it is recommended that each 
article should be expressed in the will. Thus cash and 
bonds are not included in a legacy of moveables, imless 
it cleariy appears that the testator had bequeathed 
them, but in a bequest of all the moveables, the cash 
would be included. (^) 

Actions being incorporeal are not included in a bequest 
of moveables. (2) 

If the legatee has the power to elect, he or his heir lection of ugaor 
may choose the best, if it be in the testator's estate ; 
but having once made his election, he is not at liberty 
again to select, f ) and if a thing is bequeathed to the 
legatee, as for instance, a house, without any mention of 
the choice being left to him, he would be entitled to 
elect, if there were more houses than one^ in the 
estate. (*) 

A legacy given conditionally, is not due before the 5jjj«»«*o»«m**- 
condition is fulfilled ; and if the legatee dies previously^ 
it would not vest in his heirs. 

If no time is annexed to the condition, it may be 
fulfilled at any time by the legatee, but if the condition 
is not fulfilled during the life-time of the legatee, his 
heir is not entitled to the legacy. (^ 

If a legatee does not comply with the condition en- 
joined in the will, or if he neglects to perform it, after 
due notice given, he forfeits the legacy, being considered 
unworthy to enjoy it. 

If the time is annexed to the payment of the legacy, 
it is due immediately after the testator's death ; and if 
the legatee dies, it passes to his heirs ; but if it refers to 
the legatee itself it lapses into the estate. 



{*) Voet, Lib. 33, Tit. 32, N. 18. 

P) Ibid. 

^ De Groot, Inleid., B. 2, D. 22, Nu. 30, 31, 32. 

0) Ibid. „ Nu.35. 

(*) Ibid. D. 23, Nu. 11, 12. 
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' Illegal conditions, or conditions contra hcmoa TYiores, 

are void, and the legacies become absolute. Thus, a 
condition in restraint of marriage^ is illegal, and the 
legacy would be payable nevertheless; but it is held, 
that a condition not importing an absolute injunction 
to celibacy, is valid. If a legacy be given on condition 
that the legatee shall do or not do a particular thing, 
the legatee is entitled to the legacy upon his giving 
security to comply with the condition, (i) 

A legatee can demand security for the payment of his 
legacy, if there is reason to apprehend that the heir may 
waste the property ; and if it be payable at a certain 
time, or under certain conditions, he can demand secu- 
rity for the payment of it when that time arrives, or 
when the conditions are performed. (^ 

A testator may impose a condition on his heir, affixing 
a penalty in case of non-performance. (^) 

If the legatee dies before the contingency happens^ or 
before the condition be performed by the happening of 
the event, the legacy will not devolve on the heirs oi the 
legatee. (^) 

If a legacy be bequeathed payable in three years, a 
third part of it should be paid at the end of each year, 
and if the legatee dies within the time, the legacy is 
vested in his heirs, f ) 

If the condition be impossible, as, to drink up all the 
water in the sea, the condition is void, and the legatee 
will be entitled to the legacy. 
jaMity. If an annuity is given by will, it is due from the first 

day of the year ; and if the legatee dies within this^ 
time, his heirs are entitled to the income for that year. («) 



De Groot, iDleid., B. 2, D.22i, Nu. 13, 15. 

6 Ibid. Nu. 14, B. 3, D. 3, Nu. 82. 

(') Ibid. Nu. 16. 

(*) Ibid. Nu. 19. 

(*) Ibid. Nu. 21. 

i^) Ibid. Nu. 22, 2Sc 
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If the time of payment of a legacy be not fixed, it is 
due immediately after the testator's death. Q) 

A legacy may be entailed with fidei-commissumy but a legacy may b« 
the legatee would not be entitled to the deduction of the 
trebellian portion, as this portion is only allowed to 
heirs. 

If a legacy be bequeathed, with directions to the 
legatee to restore it to a third person, the legacy vests 
absolutely in the legatee, and his heirs, if such third 
person dies before the legatee. 

A legatee may accept a legacy, and repudiate the 
inheritance. 

If a legacy be bequeathed to one of two persons bear- 
ing the same name, and it cannot be ascertained which 
of the two the testator intended to benefit, the legacy 
would be void on account of the uncertainty. Hence 
the necessity of adding the name of the father, and his 
place of residence, aftey that of the legatee, so as to 
avoid any mistake that may arise in the- designation. 

The fiiiits not separated from the groimd at the time 
of the testator's death, devolve to the legatee to whom 
the ground is bequeathed. 

A legacy given to a person incapable of taking, de- 
volves to the instituted heir. 

Where two legacies of equal amount are given at oiimiiiatiYeieg»- 
diflferent times to the same legatee, by two different 
instruments, as, by will and codicil, without any revo- 
cation of the legacy contained in the former instrument, 
they are regarded as cumulative, and the legatee is 
entitled to both, f) 

But where a thing is bequeathed twice by different 
testators, as, by an uncle and aunt, it can only be 
claimed once, unless the legatee first obtained the value 
and not the subject of the legacy, but having first 



C) De Groot, Inleid., B. 2, D. 8. Nu. 7. 
(?) Voet, Lib. 83, Tit. 82, Nu. 34. 
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obtained the subject, he is not entitled to the value. 

If a testator having bequeathed a legacy, afterwards 
alienates or disposes of it, and the alienation or disposal 
takes place from pressing necessity, and not to deprive 
the legatee of the bequest^ the heir must satisfy the 
legacy. 

A legacy cannot be given eflfectually to a sole heir. 
It cannot be bequeathed from himself to himself, for by 
adiation, he becomes owner of the whole estate, and he 
cannot acquire what is already hia 

In other words, a person cannot be a debtor or cre- 
ditor to himself ; for the heir is the debtor for the legacy, 
and the legatee the creditor. 

If it is made to a person who is the sole heir, and to 
another conjointly, the whole of it accrues to the latter 
by virtue of the jus accrescendi, because the bequest to 
the heir was void. 

If a thing is bequeathed to a person who is instituted 
heir in one-half of the estate, and to two strangers, that 
person is only entitled to one-sixth of the legacy, — 
because he cannot claim from himseli^ but only from 
his co-heir, one-third part, — as two others are equally 
entitled with himself: and the two strangers take from 
the heir, to whom, together with them, the thing is 
bequeathed, first one-hal^ and from the co-heir, each 
one-third of the remaining moiety of the legacy. 

This rule does not take place in prse-legacies. (^ 

If anything has been bequeathed to a person which 
is mortgaged on behalf of another, the heir must redeem 
the legacy, unless the testator had desired that the 
legatee should redeem it, f) but unredeemable rents 



(^) De Groot, Inleid., B. 2, D. 22, Nu. 53. 

(2) Voet, Lib. 33, Tit. 32, Nu. 4. Wassenaar, Praktyk Not. Cap. 18, 
S 70, states tliat tlie above was the Bpman Law, but thai it was abrogated 
in Hollaud. 

<») De Groot, Inleid., B. 2. D. 22, Nu. 11, 12. 
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and all public burthens, such as titles, &c., must be 
borne by the legatee, who in such a case must take the 
legacy subject to the incumbrance. Q) No person can 
accept a legacy without subjecting himself to the bur- 
then or charge imposed on it by the testator. (^ 

A legatee has a right of tacit mortgage on the estate 
of the testator to make good the legacy after the debts 
have been paid, f) and although the property be- 
queathed may have been alienated, the legatee has the 
right of vindication, and each heir is liable to the pay- 
ment of the legacy to the extent of the share he 
inherits. (*) 

If a legacy be made unconditionally, and the legatee 
dies after the testator, the legacy vests in his legal 
representatives. 

In the case of minors, legacies should be paid to the to whom iega«i«i 

■*■ are to 1)6 paid, 

tutor, either dative or testamentary. The former must 
account for the legacy to the Master of the Supreme 
Couit, and pay the amount into the Guardian's Fund. 
f) The latter may invest it at interest for behoof 
of the minor, or pay it into the Guardian's Fund, 
if it shall seem to him expedient so to do, except 
when the testator shall have directed that it shall not 
be done, f) 

The executor would not be justified in paying the 
legacy, either to the minor or to the father, not being the 
tutor on his account ; and if he were to pay it to the 
latter, he would be held liable to pay it over again to 
the legatee on his coming of aga Nor can a legacy 



(^) Voet, Lib. 33, Tit. 32,, Nu. 27. 

(2) De Groot, Inleid., B. 2, D. 22, Na. 58. 

(') Ibid. D. 23, Nu. 28, 29. 

(*) Ibid. B. 3, D. 26, No. 4. Note, 

{^) Ordinance No. 105. 

(•) Ibid. 
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be paid to the wife, without the consent or authority of 
the husband. (^) 

If a legatee delays to claim his legacy, the executor 

should tender payment of the same through a notary. (2) 

Ademption and A legacv is vold if adeemed by the testator, either 

reyocation of ?,..-, i .. ., • ^ i 

legacies. exprcssly or tacitly, unless it otherwise appear to be 

the testator's will, f ) 

Expressly, — if revoked in the same or in a subsequent 
will or codicil, — or if the legacy be given to another, or 
if it be cancelled. (*) 

Tacitly, — if bitter enmity arise between the testator 
and the legatee, — if the testator give the legacy away, 
or dispose of it in his life-time, without any necessity, 
but not if he had mortgaged or pledged it, f ) 

A legacy is considered as revoked by ademption, not 
only by the testator's selling or otherwise disposing of it 
in his life-time, but also if he should change its form so 
as to alter the specification of it, as, if he should convert 
the wool into doth, or make the piece of doth into a 
garment. 

A legacy is adeemed, if not in existence at the time of 
the testator's death. 

If a testator bequeath a certain sum in his chesty and 
that sum is not found therein, the legacy is adeemed, it 
being the same as if he had given a thing which was 
never in existence ; but if the legacy be general, and not 
specific, it would take effect. 

If the legatee dies before the testator, or before the 
fulfilment of the condition attached to the legacy, or 
the arrival of the time annexed to the payment of it^ 



De Groot, Inleid., B. 8, D. 89, Nu. 26, 27. Notes. Potbier on 
ObUgations, page 8, C. 1, Art. 2, $ 1, 468, $ 3. 479. 
P) HolL C, D. 4, Cons. 77. 
f) De Groot, Inleid., B. 2, D. 24, J 26, Nu. 48. 
O Ibid. i 26, Nu. 41 to 44. 

W Ibid. Nu. 45, 46, 47. 
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the legacy is extinguished and lapses into the testator's 
estate. Q) 

In such a case, the right of the deceased legatee does 
not vest in his representatives, even although the legacy 
was given to the legatee and his heira (2) 

But if the legacy was given to A. B., or to his children 
ii^ his stead, then the children would be entitled to the 
legacy, if A. B. predeceased the testator. 

It is also void if the instituted heir repudiates, the 
inheritance ; but if the wiQ contains the codicillary 
clause, and the inheritance devolves ab-intestato, the 
legacy must be paid. 

A legacy is void if made to a person incapable of 
taidng under a wilL f ) 



SECTION 16. 
Of PrcB-legcLcies, (f) 

A prsB-legacy is a legacy left to an heir over and 
above his inheritance. 

A prse-legatee may accept a prse-legacy, and repudiate 
his inheritance. 

A prse-legacy is not subject to collation. 

K made unconditionally, it is transmissible to the heirs 
of the prse-legatee. 

Prse-legacies made to fiduciary heirs, are not generally 
understood to be iucluded in the inheritance or remainder 
to be restored to the fidei-commissary heir. 

It is held, however, by some jurists, that if a prae- 
legacy precedes a universal fidei-commissum and the 



P) De Groot, Inleid., B. 2, D. 24, Nu.49, 50. 
P) Ibid. Nu. 50. Note. 

P) See ante, page 95. 

rt Lybreghts Red. Vert, over het Notaris Ampt, D. 1, Hoofdstuk 24. Waa- 
senaar, Praktyk Not. yau Testamenten, $ 127. 
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institution of the heir, it is comprehended in the amount 
to be restored, unless it was expressly stated that it 
should be left free and unencumbered. If it follows 
the jhdei^ow/mhswm and the institution of the heir, the 
fiduciary heir is required to restore the inheritance, but 
not the prae-legacy, for the entail being i5rst created, 
and the pne-legacy afterwards bequeathed, the latter 
not being given to the fidei-commissary heir, cannot be 
comprehended in the inheritance to be delivered. 

According to Voet (Lib. 33, Tit. 32, N. 7), an heir 
takes a prse-legacy partly in his capacity as heir, and 
partly as legatee : as legatee for that part which the 
other heirs of the deceased inherit — ^as heir for that part 
which he himself inherits. The heir whose inheritance 
is entailed with fidei-commissum, must therefore restore 
the prse-legacy for that part which he takes as heir, 
unless the testator has directed otherwise in his will 

If it be the testator's intention that the prae-legacy 
shall not be included in the inheritance, to be restored to 
the fidei-commissary heir, the notary should so express it 
in the wilL 



SECTION 17. 

Of the Jus Accrescendi, (^) Right of Accretion, or 
Benefit of Survivorship, 
If a legacy be given to two or more persons conjointly, 
conjtmctim, and one of them happens to die before 
the testator, or refuses the legacy, or is incapable of 
taking it^ it will survive to the other legatees. But if 
a legacy be given to two or more persons separately, 



0) Lybreghts Red. Vert, over het Notaris Ampt, D. 1, Hoofdstuk 22. De 
Groot, Inleid., B. 2, D. 24, Nu. 19. D. 26, Nu. 2. Domat, Civil Laur, 
Title Bight of Accretioa. Van Leenwen, Roomsch Holl. Begt., B. 3, Chap. 
6, i 8. Ruber, Hedendaagsche Regtsgel., B. 2, Kap. 28. 
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disjunctim, in equal shares, the share of the deceased 
legatee will pass to his personal representatives, if he- 
survives the testator ; but if he dies before the testator, 
it i?«^ill lapse into the testator's estate. 

It should, however, be stated that the subtilty of 
the Roman Law is not so much observed as the pro- 
bable intentions of the testator, in determining whether, 
in the case above mentioned, the legacy survives to the 
co-legatees, if one of the legatees happens to die before 
the testator, or refuses the legacy, or is incapable of 
taking it, or whether his share of it goes to the heir ; 
and regard is not only had to the words and the value 
of the bequest, but likewise to the situation of the 
testator and of the legatee. Q 



SECTION 18. 
Of the Falcidian Portion. (^ 

When the testator has willed away more than three- 
fourths of his estate in legacies, the heir is entitled to 
deduct the falcidian portion, which is one-fourth of the 
whole, after payment of the funeral expenses and debts, 
induding the debt due to the heir by the testator. 
In computing this portion, the value of the estate 
should be taken as it stood at the death of the tes- 
tator, f ) 

Legacies, prse-legacies, donations Tnortis causa, and 
gifts between husband and wife, are subject to this 
deduction, which is made rateably. 



C) De Groot, Inleid., B. 2, D. 23, Nu. 4, 5. 1). 21, § 6, Nu. 15, 16. 

P) De Groot, Inleid., B. 2, D. 21, § 7, 8, 9. B. 2, D. 23, § 20. Van 
Leeuwen, Roomsch HoUandsch Regt, B. 3, Chap. 11. Lybreghts Red. Vert, 
voor het Notaris Ampt, D. 1, Hoofdstuk 23. Huber, Hedendaagsche Regtsgel. 
B. 2, Kap. 33. Bomat, Civil Law, Tit. Falcidiaa Portion. 

{^ De Groot, Inleid., B. 2, D, 23, Nu. 31, 32, 33. 
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Property which cannot be alienated, and legacies to 
pious uses, are not subject to the deduction of the fisJ- 
cidian portioa (^) 

The heir wishing to avail himself of this benefit, can 
only do so if not prohibited by the will or codicil of the 
testator, and he is bound to make an inventory of the 
estate, and cause the same to be valued, f) But child- 
ren in the first degree cannot be prohibited by their 
parents from deducting the falcidian portion, and if 
they are burdened with the payment of legacies, they 
are entitled to the deduction of the falcidian and legiti- 
mate portions, which together amount to one-half (^ of 
the estate. 

The deduction of the falcidian portion is considered 
to be tacitly prohibited if the testator forbids the 
alienation of the legacy. It is also considerd to be 
prohibited if the testator directs the legacies to be paid 
in full without any deduction. 

If the heir adiates the inheritance without the benefit 
of inventory, he is bound to pay the legatees, without 
deducting the falcidian portion, his not having made 
an inventory aflfording the presumption that the estate 
is fully adequate to the payment of all the charges 
affecting it. By the want of such an inventory, he has 
precluded himself from showing what the estate really 
was, and having adiated the inheritance without it, he 
is bound to pay all the debts, though they surpass the 
inheritance. The goods of the testator and his own are 
mixed together, and he succeeds to the rights and 
obligations of the testator. 



De Groot, Inleid., B. 2, T). 23, Nu. 36, 3?. 
6 Ibid. Nu. 35, 39. 

Ibid. Do. 20, § 9, 10. Notes 17, 19. Voct, lib. 

85, Tit. 2, N. 11, Lib. 85, Tit. 8, N. 1. 
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SECTION 19. 
Of DoTiations Mortis Gauad, (i) 

A donation mortis causd is a gHl made by a donor 
in contemplation of the conceived approach of deatli, or 
of imminent danger. *' A gift " (according to the defini- 
tion of Justvnicm), "which the donor would rather 
keep than give away, and yet which he makes to the 
donee in preference to his heir." 

It was formerly made in the presence of five witnesses, 
but since the promulgation of Ordinance No. 4, dated 
4th May, 1843, two witnesses would be sufficient, if the 
document be underhand. (^ 

It may also be made before a notary and two wit- 
nesses. It is only of force after the death of the donor, 
it reverting to him if he lives. A donation mortis causd 
requires no acceptance, being similar to a legacy, and 
may always be revoked 

It partakes of the nature of a legacy, and is subject 
to the deduction of the falcidian portion ; but in a donatio 
mortis causd, the gift does not pass without delivery of 
actual possession, whereas a legacy does. 

If several donations mortis causd are made, and the 
donor's estate is insufficient to pay them all, the donees 
must abate proportionably. 

The j^b8 a^ccrescendi takes place in donations miortis 
ecmsd if th^ are made to two or more persons con- 
junctively, and if one of the donees happens to die in the 
life^time of the donor, or refuses to take the donation. 

Persons capable of making a will, are capable of 
making a donation mortis causd. 

{»)BcOreot,I»ldd., B. 2, D. 14, $ 2. B. 8, D. 2, M2, 23, 24, 25, 26- 
Placaat, 4th October, 1540. Haber, HedeBdaagache Begtsgeleerdbeid, B. i, 
JLup, 86. Lybr^bts Bed. Veri, D. 1, Hoofdstuk 17. Domat, Civil Latr, 
Tide, Donations Moitis Caosfi.. 

O See page 48. 
I 
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A donation mortis ccmad is void : — 

1. K the donor recovers ; 

2. K he revokes the donation ; 

5. K the donee dies before the donor, notwithstanding 
the delivery of the gift had been made ; 

4. If made conditionally, and the condition is not ful- 
filled by the donee within the time prescribed ; 

6. When made to a widow or widower, having child- 
ren by a former marriage, if it exceeds the least portioB 
left to such children. 

A donaticm of immoveable property cannot be made 
by a minor to his guardian, or to the children of his 
guardian, or to the sponsors of such minor ; nor can 
minors, marrying without the consent of their parents, 
make a donation to each other. 



SECTION 20. 

Of the appoimiment of Executors, Tutors, Superintendi/ng 
Ouardicms, Admvnistrdtors cmd Cv/rators Nomi- 
nate, and of their Dviies. 

of^«Mjjto«,^_«d. An executor testamentary is charged with the execu- 
tion g£ the will of the deceased testator ; — an executor 
dative, with the administration and management of the 
estate of the deceased intestate — or, if the testator 
makes a will without naming any executor, or if the 
executor predeceases the testator, or refuses^ or becomes 
incapacitated to act, an executor dative is charged witii 
the duties of such testamentary executor ; — ^an adminis- 
trator is charged with the administration of the pro- 
perty left to be administered;— a curator nominate, 

(1) Ordinances Nos. 104 and 105. 5th July, 1888. Master oftheSapreme 
Court, Executor's Guide. De Groot, Inleiding, B. 1, D. 7, 8, 9, 10. Lybregbtt 
lied. Vert, over het Notaris Ampt, D. 1, Hoofdst. 80. Voet, VerhandeKng 
over de Voogdyen. 
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with the administration of the estate bequeathed to the 
minor ;— *a tutor, with the administration of the pro^ 
perty, and the guardianship of the minor children ; — 
and a superintending guardian, with the superintendence 
of the guardianship erf the children. The latter has na 
part in the administration of the minor's affairs, but 
must see that they are conducted according to the 
last will of the testator, and the law and custom of the 
place. 

The superintending guardian is not liable so long as 
the administering guardian is solvent. The latter must 
be first excussed, the former being entitled to the 
henejicw/ni excuasionia, (i) 

There is this difference between the duty of an execu- 
tor and an administrator : 

An executor liquidates and settles the estate. 

An administrator administers the property of the 
minors and legatees after the estate has been Hquidated 
and settled by the executor, invests the same at interest^ 
receives and accounts for the proceeds. 

All persons, including females, who may by law under- J^^^y r» a» 
take the administration of other persons' affitirs^ are 
eligible to the office of executor. 

Minors and insolvents are disqualified for the offiice, 
and idiots and lunatics are incapable of executing it. 

The Master of the Supreme Court is not authorized to 
act as an executor ; and if any person appoint him, he is 
deemed to have died without having appointed any 
executor. (^ 

Executors may be appointed by will or codicil ; and oft]ieapiK^tme»t 
80 soon as the notice of the death (^) of the deceased ** "**'* "' 
person, together with the will or codicil, are lodged 



De Groot, Inlcid., B. 8, D. 26, Nu. 18. 

Ordinance No. 104, Sec. 36. 

See Form of Notice, Appendil No. 1. 

I 2 
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in the Master's OflBloe, in the niamier hOTeinafter- 
mentioned, the Master <rf the Supreme Courts upon the 
application of the executors, grants them Jetters of 
administration. 

If no executor has been appointed, or if the ecsiecutois 
predecease the testator, or refuse, or become incapacitated 
to act, the Master of the Supreme Court appoints execu- 
tors dative, citing by edict the next of kin to appear 
before him, or before the Resident Magistrate, fwaa 
whom he selects them, f) 

If there be a competition for the office of executor 
dative, they are to be preferred in the following -order, 
namely ; — 

1. The surviving spouse. 

2. The next of kin. 

3. The creditors. 

4. The legatees. 

I^ after letters of administration have been granted 
to an executor, he dies, becomes incapacitated to act, 
or is removed by any competent court, the Master takes 
similar proceedings for the appointment of an exeoutor 
dative in his stead, f) 

The Master may appoint a curator bonis to tafce the 
custody and charge of an estate imtil letters of admjnis- 
tration are granted. (*) 

If the intestate estate is imder the value of £40, the 
Master appoints the executor dative summarily. (^) 

If aoy person administers, distributes, or disposes of 
any part of an estate before letters of administtatioii 
are granted to an executor, except in so far as majr be 



C) Ordinance No. 104, Sec. Z, 7, 19, 20. See Form of Letters of Admi- 
nistration, Appendix No. 2. 

P) Ordinance No. 104, Sec. 19, 21, 22. 
(?) Ibid. 25. 

(^) Ibid. 19. 

(») Ibid. 34. 
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absolutely necessary for the safe custody or preservation 
thereo:^ or for providing a suitable funeral for the de- 
ceased, or for the subsistence of the femily or house- 
hold, or life stock, left by the deceased, he renders 
himself liable to pay to the careditors and legatees of 
the deceased, the amount of their debts and legacies, in 
so &r as the assets of the estlgbte shall be insufficient for 
the payment of the soma 

Executors dative are to find security for the due ExeontoTs to And 
admiiiifltration of the estate, before they enter upon the "^ 
trust (2) 

The office of executor being a private one of trust Executors cannot 

^ ••■ be compelled to ac- 

named by the testator, the person nominated may refuse cepttheoiace. 
iiy and if the executcH' send a letter to the Master, by 
which he renounces, it is sufficient. 

If Uiere is no surviving spouse, it is customary, though ofthedutieBofeK- 
not required by law, to seal the valuables after the death 
of the deceased 

The executor or nearest relations must regulate theoftheftmerai. 
fimeaial in a manner suitable to the degree and circum- 
stances of the deceased. 

The funeral expenses are preferent, and form a charge 
against the e^te of the deceased or his heirs, (^) and 
not against the joint estate, unless the survivor is co- 
heir. 

The exp^ises of mourning are not' a charge against Mouming dothea 
tto estafe^ (*) but must be bOTne by the survivor, or by 
the heirs, or by the party incurring them. 

After the funeral, the testamentary executor, if he Death nouoe and 

. . ^ ., 'wllltobe lodged 

or she is the survivor of two mamed persons, and is^i*»»*»^e> 
resident in Cape Town, Cape Distrid^ or Stellenboscb, 
should lodge, or cause to be lodged, a notice of ttie death. 



0) Ordinance No. 104, Sec. 29. 

6 Ibid. 27. SeeFormofBondsi App. Nos. 3, 4, 5. 

C) De Groot, Inleid., B. 2, D. 11, Nu. 13. Ord. No. 104, Sec. 12. 
rt Ibid. 
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together with the will of the deceased, at the Master^s 
Office, and apply to the Master for letters of adminis- 
tration, as already mentioned. If the testamentary 
executor is the survivor of two married persons. Mid 
resides in any other ' district, the notice of the death 
and will should be transmitted to the Resident Magis- 
trate, ^7 whom they are forwarded to the Master, 
together with the application for letters of administra- 
tion. 

If the deceased is one of two spouses married in com- 
munity of property, this notice must be forwarded 
within six weeks, but if otherwise, within six days after 
the death. 

If any person refuses or fidls to give up any will or 
codicil under any order of court, such person is liable 
to have a warrant of imprisonment issued against 
him 

The penalties to which all persons are liable who 
shall steal, fraudulently destroy, or conceal any will or 
codicil, for any fraudulent purpose, are, transportation, 
or fine, and imprisonment. (*) 

Notice of the death must be forwarded to the Master 
of the Supreme Courts by persons living in Cape Town, 
and within six hours' distance thereof ; — ^to the Resident 
Magistrate, by persons living in any district town, or 
village, and within six hours' distance thereof; and 
to the field-comet^ by persons living at a greater dis- 
tance than six hours fi:om Cape Town, or any district 



Q) On the death of any person, a notice of the death, according to the 
prescribed form, mnst be filled np by the nearest relative of the^ deceased, who 
may be at or near the place of death, or in the absence of such rdatire, then 
by the person in whose honse the death occurs, and must be lodged in the 
Master's Office. All wills must be lodged in the Master's Office by the person 
in whose possession they may happen to be after the death of the maker. — 
Ordinance No. 104, Sections 3, 9. 

(^ Ordinance No. 104, Sec. 9, 14, 16. 

(3) Ibid. Sec. 6. 

C*) Ibid. Sec. 4. 
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to-wn or village, and any person feiling to comply with 
this law, withoxit having some lawful and sufficient 
excuse, wiU be liable to a penalty of not less than five 
shillings, and not more than five pounds. (^ 

The making of the inventory cannot be remitted w< 
On the death of one of two spouses, married in com- ^J^J* 
munity of property, the survivor must, within six weeks *^«»»^^*«t* 
after the death of the deceased, cause an inventory to 
be made of the joint estate, in the presence of two com- 
petent witnesses, qualified to serve on juries, and such of 
the heirs and legatees as shall attend. It must be signed 
by the survivor, the witnesses, and the heirs or legatees 
who may be present. (^ 

If the survivor neglects to make such an inventory, ^iJJ^to^.**' 
or knowingly omits to enter any article therein, he 
forfeits all right to, and share in, anything which may 
accrue to the joint estate after the death of the pre- 
deceased, or be omitted in the inventory, and he becomes 
answerable for the losses caused by the destruction or 
deterioration of the property omitted in the inventory, 
or accrued to the joint estate after the death of the pre* 
deceasing spouse. (^ 

The joint estate remains under charge of the survivor, 
until the executors, tutors, or curators, or the Master of 
the Supreme Court, shall institute proceedings for the 
administration thereof (^) 

If the joint estate is insolvent, the survivor, or any 
creditor, may take proceedings to place the same under 
sequestration. 

Or, if it shall appear to the Master that any estate is 



Ordinance No. 104, Sec. 9. 

(^ nud. Sec. 14. 

W Ibid. Sec. 15. 

Ibid. Sec. 13. 

W Ibid. 
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manifestly insolvent, he is req^uired to take^ proceedii^ 
to have the same placed under sequestration, (i) 
In other cases, On the death of one of two spouses not married in 

▼ho to make in- • n -i i -i /*• 

Teiitory,aiMiho^. commumty of property, the goods and effects must be 
secured and taken charge o^ and. an inventoiy thereof 
made or caused to be made, within six days after the 
decease, by the following persons, namely : — 

1. By the surviving spousa If there be no surviving 
spouse: 

2. By one of the major children. If there be no ma- 
jor children : 

3* By the next of kin. And if there be no next of 
kin : 

4. By the pei'son having the chief charge of the house 
or of the place where the death shall occur. It must 
also be made in the presence of two witnesses qualified 
to serve on juries, and be signed by the person making 
it> and by the witnesses, f) 
inTeBtory to bo The pcTsou rcQuired to make, or cause to be made, the 

traiiamitted to the . -i . i \> 

J£jiSSe^*Si inventory abovementioned, must transmit it by the first 

case may i;;.. Opportuuity I— 

To the Master of the Supreme Court, if such person 
resides in Cape Town, Cape District^ or District of Std- 
lenbosch ; and, 

To the Resident Magistrate, if such person resides in 
any other District 
m what eases It But whcu the inventorv is made by the survivor to 

may be transmit- . * '* 

tedfeaiedup. whom the predcceascd spouse shall have bequeathed all 
his or her share of the joint estate, or when the survivor 
may have been appointed by the will of the deceased to 
be the executor of the will, and tutor of the minor 
children, and administrator of the estate (^ tiie deceased, 
such spouse may, if he or she shall think fit so to do, 



P) Ordinance No. 104, Sec. 21. 
P) Ibid. Sec. 16. 
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transmit the inventory sealed up, to the Master or 
Eesident Magistrate, and when it is so transmitted to 
the B*esident Magistrate, there must also be transmitted 
to the Eesident Magistrate, a duplicate and triplicate of 
the inYentory, also sealed up. The duplicate is afterwards 
delivered by the Magistrate to the survivii^ spouse or 
to his agent. Q) 

No such sealed inventory can be afterwards opened, 
except by virtue of an order of the Supreme Court. 

The penalties for making a false inventory for any 
fraudtdent purpose, are fine and imprisonment, (f) 

So soon as letters of administration are granted, the Execnton must 

, *=* make an iiiTentor7 

executor, whether testamentory or dative, must niake JSJg2"^j^^ 

an inventory of the estate of the deceased, and addi- S* *^ ""^ 

tional inventories of property afterwards comiog to his 

knowledge, and forthwith transmit the same to the 

Master of the Supreme Court; but the testamentary 

executor is not required to transmit the inventory, if it 

h exptnesaljf provided m ihe tviU or codicil that this shall 

not be done ; nor is the inventory required to be trans- 

mitted, when such executor is one of two spouses, 

married in commuhity of property, to whom all the 

share of the joint estate, belonging to the predeceasing 

spouse, has beai bequeatiied by the predeceasing spous^ 

or has been appointed executor of the will, tutor to 

the min(»r children^ and administra^r of the joint 

estate during the minority of the children ; such spouse 

ifl^ however, at liberty to transmit the inventory sealed 

up, if he or she shall think fit so todo. (^ 

As a private inventory is liable to be mislaid or lost, 
the executoi?^is> recommended to cause the inventory to 
be made by a notary, where it can be done. It is also 



OrctinaiiQe No. 104^ Sec 18. 
Ibid. Sec. 17. 

?) Ibid. Sec. 28. 
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recommended to be made by a notary to obviate any 
suspicion that might attach to interested parties making 
it underhand. () 
S'SSSJ ^ ^^ ^^ entering upon his administration, every executor 
must give notice in the Government Gazette, and in such 
other manner as he may deem expedient, calling on the 
creditors and all others having claims against the 
deceased or his estate, to lodge the same with him, 
■within a period to be therein specified, not being less 
than six weeks, or more than four months. (^ 

He must collect the outstanding debts and sell the 
effects, and if the deceased made a will, he must carry 
it into effect. 

Judgment creditors cannot sue out any process in 
execution of any judgment obtained by them against 
the deceased in his life-time, or against his executor, 
before the expiration of the period notified in the 
Gazette; nor within six months firom*^ the time when 
letters of administration shall have been granted to the 
executor, without an order from the Supreme Court or 
a Judge thereof for the issuing of such procesa (^ 
hntf of execaton At the cxpiratiou of the period notified in the Gazette, 
tod^°<£^£ he must rank the debts and claims according to the 
legal order of preference, and pay off and discharge the 
same, on realizing sufficient funds for that purpose. 

In the payment of debts, he must be careful to 
observe the rules of priority ; for if he pays those of a 
lower degree first, on a deficiency of assets, he must 
answer out of his own estate those of a higher d^ee, 
of the existence of which he had knowledge. In such 
a case, however, he will be entitled to have recourse 
against the person whom he improperly paid. 

Creditors failing to lodge with the executor proof of 



Lybreghts Red. Vert, over het Notoris Ampt, D. 1. Hoofd. 80, $ W 
O Ordinance No. 104, Sec. 30. 
p) Ibid. See. 
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their claims on the estate, within the period notified, or 
before the distribution of the funds, are not entitled to 
recover, either from the executors or the paid creditors. 

The executor must take care to pay the debts of the 
testator before he satisfies the legacies. 

Executors administering any estate, and finding any 
property under their administration coming to any 
minor not having a tutor, any lunatic not having a 
curator, or any absent person not having a l^al represen- 
tative in this colony, are required to transmit a statement 
in writing to the Master, specifying the nature and 
amount thereof and of the name of such minor, lunatic, 
or absent person, f) 

Every executor must lodge with the Master and with Toiodgeaaaecoimt 
the Resident Magistrate of the district, an account of gj^den* m«- 
his administration and distribution, within six months 
from the date of his appointment 

Failing to lodge his account within that period, he jjwgj ^ ^ 
may be summoned to show cause why he has not done **'"*• 
it^ and if no sufficient cause be shown, he will forfeit 
all daim to any fees which he might otherwise be en- 
titled to in respect of his administration. ^) 

The account should be submitted for the examination 
of the heirs, and a copy granted to them, if required, 
to enable them to satisfy themselves of the accuracy of 
it K the interested parties be incompetent to examine 
it the executor should advise them, in order to obviate 
all suspicion of fraud, to employ a competent person 
to assist them in the examination. (*) 

The executors having paid the major heirs and lega- SitS* miS* w 
tees, the testamentary executor must pay to the tutor ttit."**"'' ^' 
or administrator, the portions of the minor heirs and 
legatees, or, as the offices are usually conjoined, he 



0) Ordinance No. 104, Sec. 32. 
rt Ibid. Sec. 38. 

P) Ibid. Sec. 33. 

(*) Lybregbts Red. Vert. D. 1, Hoofdst. 30, J 40. 
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holds those portions in the latter capacity, or, if he 
prefer it^ he may pay the same into the Guardian's 
Fund, under the administration of the Master of the 
Supreme Court, unless the testator has directed that he 
shall not pay them,-^and the executor dative must pay 
the minors' portions to the tutor; but if there is no 
tutor, he must pay the same into the Guardian's Fund. 
Remuneration of Thc remuueraticm allowed to executors is taxed by 
the Master. (*) 

None of the provisions of Ordinance No. 104, extend 
to the estate or effects of any of the officer^ crew, or 
passengers of any vessel, in any port within this colony, 
unless such persons have property on land, not being 
wearing apparel, &a, or unless it be shown to the 
Suprwne Court, or one of the Judges, or iiie Master, 
that it is expedient that sudi estate or e£^cts should* 
be administered under the provisions of l^e Ordinance 
Na 104* ; nor do the provisions of this Ordinance ext^d 
to the estate (except immoveable property situated with- 
in this colony) of any officer belonging to the stafl^ or 
of any officer, or private soldier, belonging to any regi- 
ment serving in this colony, f) 



Ordinance No. 104, Sec. 37. 

The commission allowed to executors and tutors, according to the law of 
HetUaod, was as follows^ viz : — 

2i per oent. on receipts, viz., on interest, rents, and book->debts^ 

And li per cent, on payments. 

Under the head of receipts were notinduded cash found in the estate, proceeds 
of property sold, and capitals paid off, on which one per cent, was allowed. 

The above charges were exclusive of fees to which they were entitled for 
attending at ^e makvag of the inveotory, and at the sale of the property, 
and for e^^umining iJnR papers of the estate, and expenses of a lUce natme. 
They were also allowed to charge against the estate the notarial expenses 
for making the inventory aad fhumng the liqindation account, &o. Butth^ 
were not entitled to any remuneration for investing their wards' money. 

Where any legacy was expressly left to an executor or tutor as a satisfiactioa 
and recompense for his trouble in the execution of his duties, it was held to be ia 
lieu of such commission. Sententie van den Hoogi^n Raad, 28th July, 172&> 
Lybreghts Red. Vert, over het Notaris Ampt, D. 1, Hoofdstuk 36, § 61, 62. 

Ordinance No. 104, Sec 85. 
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Of Tutors and Curators, 

A persoB can be appointed a guardian without being 
charged -wdth the adoainistration kA the properly of a 
iBiaor. In suoh a case ^the trust is a personal one. 

Thus two married persons leave to the survivor of 
them the usufruct of the joint estate^ and appoint tutors 
of their minor children ; such a guardianship is merely 
a personal one, and the tutor has no control over the 
administration of the property. 

In the appointment of tutors, ail females are excluded, 
except the mother and grandmother of the minor. 
The guardianship is determined by the second marriage 
of either, (^ unless the father by will or codicil specially 
authorized the widow to retain the guardianship, not- 
withstanding her second marrij^e. ^ It is not revived 
nor can the mother or grandmother be admitted to it 
on the death of her second husband (*) and her again 
hecoming a widow. 

Minors mnder guardianship, includijjg those who Ipave ^^ StSSfSi 
obtained a decree of venia cetatU, — ^ minors, though*^***"* 
married (though practice allows them),— persons under 
curatorship, — ^idiots and lunatics, — deaf and dumb pear- 
sons, — the blind, if unable to write, — step-mothers^ «iid 
all women not being the mother or grandmother,-— 
functionaries in the secretarial pr financial department^, 
without the knowledge of the government, — cceditors 
and debtors of minors, unless the amounts they claim or 
owe are xmimportant^ f ) — insolvent^ whose estates are 
under sequestration, — ^and infamous persons^- — -^wre dis- 
qualified to hold the office of tutors. Tutors testamen- 



P) Ibid. Ml,1Ku.l8. 

P) Voct, Vcrhandding orer de Voogdyen, pag. 18. 
W Ibid. 
Begtsgdeerde Obi. D. 1, Obs. 14. 
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taiy and dative^ and curators nominate and dative, whose 
estates are placed under sequestration^ are also incapa- 
citated to hold the offica Military persons, ministers^ 
and pastors may excuse themselves. The Master of the 
Supreme Court cannot be appointed to act as a tutor or 
curator nominate. 

The grounds upon which a person may excuse himself 
from imdertaldng this office are : — 

1. If he is burthened with three guardianships. 

2. If bodily infirmity or iUiterateness incapacitates 
him frt)m attending to his own affairs. 

3. If he is above seventy years of age. f ) 

4. If he has himself five children living. 

Awswosx is com* If any person, appointed to the office of guardian, 
5^Se"SS^.**" cannot lawfully excuse himseli^ and he refuses to enter 
upon the trust, be is liable to fine or civil imprison- 
ment, f) The mother or grandmother, however, can- 
not be compelled to accept the guardianship against her 
will 

The Master of the Supreme Court n^y appoint a 

&u/rator bonis to take the custody and charge of the 

estate of a minor, xmtil letters of confirmation are granted 

to a tutor or curator. (^ 

ofthAappoiiitiiumt Guardians or tutors may be appointed by will or 

of tnton Mid CQZft* , . "^ *■ * •' 

ton nominate, codicil ; but uo pcrson, cxccpt the father of the minor, 
or the mother of the minor, if the father is dead, can 
appoint any tutor to a<hninister and manage the estate, 
or to take care of the person of the minor. (*) 

Any person giving or bequeathing any property to 
a minor, may appoint a curator nominate, to administer 



0) Lybreghts Red. Vert, over het Notaris Ampt, D. I, Hoofdst 80, { 10. 
These reasons should be urged within fifty days from his appointment. 

De Groot, Inlcid., B^ 1, D. 7, i 15. Voet, Verhandeling over de 
Voogdyen, pag. 28. 

P) Ordinanee No. 105, Sec. 14. 

Ibid. Sec 1. 
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and manage the same during his minority ; but such 
curator has no power over the person of the minor, 
unless it be specially given to him by any competent 
Court or Judge. 

Though the surviving parent be not a{^inted the 
tutor, he is entitled to retain the natural guardianship 
of his child, and he is principally consulted and deferred 
to in the education or marriage of his child ; but all 
proceedings at law are conducted in the name of the 
tutor, and to him appertains the administration of the 
property of the minor, if he is appointed by will (^ 

Tutors may be appointed by the mother as well as 
hy the fether, both having like power in this respect. 
The survivor of two spouses may appoint tutors to act 
with those appointed by the predeceased spouse, and 
such tutors may be appointed over children bo^a and 
unhom, or in verdre sa mere, ^) 

Tutors may be appointed for a fixed or unlimited 
time, absolutely or conditionally, for the performance 
of a particular act or special trust, or for general or 
limited purposes, (f) 

A stepfether may be appointed a tutor testamentary, 
but not a tutor dative. (^) 

If a minor is appointed a tutor, and he pretends to 
be of full age, he is as much bound as if he were a 
major. 

The office of the parent should be superseded when 
he proceeds to a division of the property with his child- 
len, or if he has any di£ference with them, by the appoint- 
ment of a tutor for the time being, in his stead, to 
protect the interests of the children. (^ 

C) Ordinanoe No. 105. Sec. 21. 

Dc Groot, Inldd., B. 1, D. 7, Nu. 8, 9. 

W Ibid. Nu. 10, 11, 12. 

Ibid. Nii.25, 26. 

f) HoU. C, D. 4. Com. 208. 

De Groot, Inleid., B. 1, D. 7. < 11, a. 
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Tutors testamaitaiy aad curators nominate caimot 
act until letters of confirmation have been granted to 
them by the Master, except in so &r as may be neoes* 
tary for the preservation and safe custody of the pro- 
perty of a mincHT, and they must make application to 
the Master in writing for such letters. (^) 

If aaiy property devolves to a minor, not being at fiie 
time under the natural guardianship of his father or 
mother, or of tutors testamentary, the Master appomts 
tutors dative, citing by edict the paternal and maternal 
relations of the minor to appear before him, or before the 
Resident Magistrate, from whom he selects them, f) 

I^ after letters of confirmation have been granted to 
a tutor or curator, he dies, becomes incapacitated, or is 
removed by any competent court, the Master takes 
similar proceedings for the appointment of a tutor or 
curator dative in his stead. (^ 
Tutors datiTo to lEutorB dativc are to find jsecuiity for the due adminis- 
dsrsution Df the minor^s estate, befoi^ they enter upon the 
ifcrurt). C) 

Tutors testamentary and curators nominate are n<^ 
to findisecurity unless under an order of the Supreme 
Courts or any Judge thereof on tibe application of the 
Master, ;or of ^aity relation or person having an interest 
in the estate o£ theimiiior. f) 
^OT^ liable in If thcrc are several tutors, they may divide the ad- 
ministration 'of the minar's estate amaog th^nselves, 
Or rfchey may djd^adie the power rto any one of their 
number; butrth^iarejall ^nevertheless equally liaUein 
<wliS^ufiffb, unless the B/dministration has been divided by 



(}) Ordinance No. 105, Sec. 2, 8, 4. See Form of Letters of Administra- 
tion, Appendybc No. 2. 

CO Ibid. Sec. 6, 7. 

P) Ibid. Sec. 9. De Groet, Inleid., B. 1, D. 7, i U, 6. 

$ 16, Nn. 27. 

if) Ibid. Sec. 16. See Form of Bonds, Appendix Not. 

8, 4, 5. 

C) Ibid. Section De Giocft, Ixdeid., B. 1, B. 9, S 1. 
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the testator, or by the court, — ^in which case such tutor 
is liable for his own administration. If the guardian- 
ship remained undivided, the tutors may demand a 
division of the debt, if the co-tutors are able to satisfy 
their respective shares or gave good security. 

The tutor who has not had the administration of the 
minor's affairs, nor authorised another to undertake the 
same, may request that the administering tutor and his 
sureties may be first excussed (i) 

The tutor who has satisfied the whole amount of the 
loss, is entitled to recover fi'om his co-tutors their respec- 
tive shares. (^ 

The authority of one tutor is sufficient, without that 
of the co-tutors, f ) unless the testator had required in 
his will, that all the tutors should concur, or unless the 
co-tutors object to the acts of the tutor. 

In case of legal proceedings being required to be had 
on the part of the tutors, or their wards, against each 
other, a curator ad litem is appointed to the latter by 
the court C) 

All tutors and curators nominate must, within eight of uie duties or 
weeks after their appointment, cause an inventory to be nominate, 
made of the property belonging to the estates or persons 
nnder their guardianship, and additional inventories of 
any property afterwards coming to their knowledge, to mate the in 
and transmit the same to the Master; such inventories 
may be so forwarded sealed up, when the testator shall 
have directed in his will or codicil that the inventory, 
or additional inventories, shall be transmitted to the 

C) De Groot, Inleid., B. 3, 1). 26, Nu. 18, 

^ P) De Groot, Inleid., B. 1. D. 9, $ 11, Na. 14, 15, 16, B. 8, D. 8, Nu. 48, 
l).26,Nu.l5,16, 19,20. 

Voct, Verhandeling over de Voogdyen, p. 51 & 52. 

RegUgd. bbsery. D. 2, Obs, 12. De Groot, Inleid., B. 1, t). 8, Nu. 8. 

K 
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Master, sealed up ; and when any such inventories are 
made by one of two spouses married in community of 
property, whom the predeceased spouse had appointed 
tutor of the minor children, and administrator of the 
joint estate, they may abo be transmitted sealed up, if 
he or she shall think fit so to do. (^) 

They are liable to a penalty if they fail to make or 
transmit the inventory. (^ 

No sealed inventory is to be opened except by an 
order of the Supreme Coxirt, or one of the Judges, f) 

The penalties for making a false inventory for any 
fraudulent purpose, are fine and imprisonment. (*) 

As the tutor is required to make a " solemn public " 
inventory, it seems advisable that it should be made by 
a notary, unless the testator has dispensed with the 
"solemn public" inventory, in which case a private 
inventory should be made. It must contain such a par- 
ticular description of the minor's estate as will jMrev«it 
the substitution of articles ofini^or value, fi»r those 
which really belonged to the minor, and besides the 
names of the debtors of the estate, the nauaefit ^ the 
sureties for such debtors. (^ 
ttf NcvM the ml' The tutor must take care to see the shares of the 

minor children duly secured. (®) 
immoreabiff and Tutors and curators cannot selL alienate, or ^aortsaire 
kowtoboMdd. immoveable property belonging to a minor, without m 
order of the Supreme Court, or One of the Judges It 
is allowed when it appears necessary to pay the debts or 
support th.e children, or when it is otherwise benefidal 



O Ofdimttee N^. 104, Sec. la. 
Ibid. Sec. 19, 

(^ Ibid. Sec. 18. 

(4) Ibid. Sec, 20. 

(*) Voet, Verhandeling oyer de Voogdyen, pages SO, 81. Ordinfuicc No. 105/ 
dec, 18. 

f) See Kiadierb^wyz«D, OxdinaBce No, 10&, Seo# 2S. 
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for the interest of the minors. (}) The immoveable 
property must be publicly sold after previous notice 
given of the sale, or the tutor would be liable, if the 
minors sustained any damage by a private sale, f) The 
moveables belonging to a minor, which are liable to 
deteriorate or perish, should likewise be sold by public 
auction and not privately, (^ or the tutor would also 
be liable if the minor sustained any damage in conse- 
quence ; but articles which can be preserved without 
detriment to the minor, — such as gold, silver, jewels, and 
other valuables, — should be reserved for him. ( ) 

Tutors and curators nominate must on the 1 5th of to lodge an «- 

cotmt Tvith the 

February, in every year, lodge with the Master a just ^^^^SSf**^ 
and true account (^ of their administration up to the 
31st December preceding ; but tutors testamentary and 
curators nominate are exempted from lodging such 
account, if they have been directed by the testator in 
his will or codicil not to lodge the same. The survivor 
of two spouses whom the predeceasing spouse has by 
will appointed the tutor of his or her minor children, 
and the administrator of the joint estate of such spouses 
during the minority of the children, is also exempted 
from lodging such annual account. Tutors and curators 
are liable to forfeit their remuneration if they fail to 
lodge such account. (^) 
Tutors dative and curators dative and bonis, must to pay the minora 

A portions to the 

forthwith pay over to the Master, all moneys belonging m"^- 



(0 Ordinance No. 105, Sec. 24. De Groot, Inleid., B. 1, D. 8, § 6^ Nn. 

P) De Grool, Inleid., B. 1, D. 8, Nu. 16, 17. 

W Ibid. Nu. 14. Regtsgel. Obsenr., D. 2, Obs. 13. 

Voet, Veihandeling over de Voogdyen, pag. 135. 

f) The obligation to render an annual account was first enacted by Charles 
^•t in the year 1548, at Augsburg. Van Leeawen, Roomsch Holl. Regt, B. 1» 
Ch. 16, $ 6, Nu. 5. 

Ordinance No. 105, Sec. 38.' 

k2 
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to the minor under their guardianship, so soon as the 
same shall be received by them, except in so far as the 
same may be required for the instant payment of debts 
or for the immediate maintenance of the minor, on 
failure whereof they are liable to pay interest thereon at 
the rate of 10 per cent, per annum, and to be removed 
from their office. 

The interest allowed to minors whose money is so 
paid to the Master, is one per cent, less than the legal 
rate of interest current within this colony, and it is 
computed from the first day of the second month aflar 
it is so paid. If the interest is not drawn, compound 
interest is allowed. But the capital ceases to bear interest 
as soon as the heir attains his majority, (i) 

The Master is authorized to pay such moneys to the 
person entitled to receive the same, and to pay to any 
tutor or curator, the whole or any part thereof belong- 
ing to any minor under his guardianship, if he is required 
to expend the same for the minor, (i) 

Tutors testamentary and curators nominate are at 
liberty to pay over such moneys to the Master, if it 
shall seem expedient to them to do so, except when the 
testator shall have directed that it shall not be donei (^ 
2Sfto*£i2 Si ^^ tutors testamentary do not pay over such moneys 
to the Master, they must invest at interest what is not 
required for the maintenance of the minor, or lay it out 
in the purchase of immoveable property. (^) 

If they do not do this they are liable to the payment 
of interest, unless they had no opportunity to invest 
or lay out the money ; — ^but if they had lent their own 
money, they would be liable from the period when it- 
appears it could have been thus invested. 



0) Ordinance Na 106, Sec. 25, 28, 31. 
(3) Ibid. Sec. 26. 

(•) De Groot, Inleid., B. 1, D. 9, $ 10, B. 3, D. 26, Nu. 12. 
Bcgtsgel. Obs, D. 8, Obs. 13, 14, 
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If they have applied the money to their own use, 
they are chargeable with interest. 

Tutors testamentary should so regulate the duration 
of the loans to be made of the money belonging to their 
wards, that the same should become payable when the 
wards attain their majority or marry. (^) 

Tutors should withdraw their wards' property from *»«>»» 4»tt««» 
the risk of trade, and place it in a state of security. 

All legal proceedings on behalf of the minor, except 
m extraordinary criminal cases, should be conducted in 
the name, and with the assistance, of the tutor. 

In a case of doubtful issue, the tutor should have the 
authority of the court before he brings or defends the 
action, otherwise, if Jie loses it, he is personally liable 
to the payment of costs. (2) 

A tutor being, as the name imports, a defender or 
protestor, deriving his name, a tuendo, from protecting 
another (quasi tuitor), he must see that his ward is edu- 
cated according to his means, and taught a suitable trade 
or profession. ^ 

He must protect the interests of his ward, and if he 
neglects them, he is responsible for the loss sustained. 

A tutor may enter into transactions on behalf of his 
'^ard, but he must act with circumspection, otherwise he 
^ be liable for damages. (*) 

He is liable and must answer for all losses sustained 

hy the negligent performance of his duty, or the abuse 

of his trust, but not for loss arising from accident or 

inisfortune. f ) 

If a tutor testamentary lends money belonging to his 

^ C) Be Groot, Inlcid., B. 1, D. 9, § 10, Nu 13, B. 3, D. U. § 17, Nu. 38. 
«gt8gel. Obs. D. 3, Obs. 15. 

P) Regtsgd ObseiT., D. 2. Obs. 10, 11. Dc Groot, Inleid., B. 1, B. 8, 
^« «,7. B. 8, r>. 26, Nu. 24. 

P) De Groot, Inleid., B. 1, D. 9, $ 9, Nu. 8, 9. 

^*) Ibid. D. 8, S 7. 

^^ Ibid. B. 2, D. 48^ Nu. 18, B. 3, J). 8, Nu. 84, B. 8. 
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ward, to persons who at the time were considered sufficieni 
and in good credit ; or i^ being ignorant at the time of 
their insufficiency, he allowed those to whom the father 
or mother had lent it, to retain it, the tutor would not be 
accountable for the loss, if the debtors afterwards be- 
come insolvent. But if he did not use due diligence to 
satisfy himself of the sufficiency of the debtors, he would 
be personally answerable if the security proved defective 

A tutor testamentary ought not to permit money to 
remain upon personal security. 

If it be left to the option of the tutor to accept for his 
ward, either the filial portion of his inheritance entailed 
with a universal fidei^ommissumy or the legitimate por- 
tion, free and unencumbered, he should accept the entail- 
ed filial portion. 

When the guardianship is determined, the testamen- 
tary tutor should submit to the heir the account of his 
administration, and grant a copy of it, if required, to 
enable him to satisfy himself of the accuracy of it. K 
the heir be incompetent to examine the account, tiie 
tutor should advise him, in order to obviate all suspicion 
of fraud, to employ a competent person to assist him in 
the examination. (^) 

A minor is entitled to relief, restitutio in i/ntegrum, 
if damnified by the act of hi$ tutor, but he must insti- 
tute his action for damages within four years from the 
date of his majority. (^ 

A minor has a tacit mortgage, which endures for a 
period of thirty years, on the estate of his tutor, from 
the date of his appointment as such, f) and this liability 
extends over the immoveable property of the tutor 



Lybreghts Red. Vert, over het Notaris Ampt, D. 1, Hoofdstuk 30, $ 40. 
(2) De Groot, Inleid., B. 1, D. 8, § 8. B. 3, D. 48. Nu. 19 to 33, D. 
62. Nu. 16, 17. 

P) De Groot, Inleid., B. 2, D. 48. Nu. 18, 46. Bcgtsgdeerdi Obs. 
D. 1, Obs. 71, 73. 
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^Jienated by him during the guardianship. This liabi- 
lity also extends over the estate of the agent of the 
tutor, the assumed tutor, and the pro-tutor. 

A minor has a tacit mortgage on the estate of his 
stepfether, although his mother had not rendered an 
account of her administration of his fiither's estate. 

The tacH mortgage above-mentioned, is preferred to 
all sp^isJ. mortgages of a subsequent date. 

The remuneration allowed to tutors and cui^tors is B«miMerati»a of 

^ tutors. 

taxed by the Master. Q 

By the law of Holland, the father, mother, graiid- 
&tlier, and grandmother, were not entitled to any com- 
mission as guardians for administering the affairs of their 
son or grandson, (^ but by the 39th section of Ordinance 
No. 105, every tutor is entitled to claim a reasonable 
compensation, to be taxed by the Master, f ) 

The minor is bound to indemnify the tutor fronl all 
damages he may sustain during his administration, and 
to satisfy the costs bonorfide incurred by him, in any 
particular ^e, although the issue of it be unsuccessful ; 
but the minor is not liable to make good the same, if the 
tutor instituted or defended any groundless action, or 
incurred any needless expense. (*) 

Guardianship tenninates : — 

1. On the death of the ward. 'Y?®* gtuHian- 

ship termlBates. 

2. On the death of the tutor. 

3. On the majority of the ward, or his attaining the 
age of twenty-one years, which is now the legal age of 
majority at the Gape. (^) 

GrdinaiMje No. 105, Sec. 39. 

(^ De Groot, Inleiding, B. 1, D. 9, § 11, Nu. 17. Regtsgdeerde Obs. 
D. 2, Obs. 15. 

(^ See ante page 120, Note 1. 

(^ De Groot, Inleid., B. 8, D. 26, § 10. • 

(*) Ordinance No. 62, 20th Jane, 1829. This law does not alter the term 
at which in any will, codicil, antennptial contract, or other deed executed 
prior to the passing of the Ordinance, any beneficial interest in favoai^ of 
anj person is provided or declared to commence or deteriliine. Formerly males 
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4. On his attaining his majority at an earlier period, 
by operation of law, or by a decree of venia astatis, (^) 
but in such a case, the minor cannot alienate immove- 
able property without a decree of the court, (^ unless by 
dispensation of the State (the colonial government). 

5. On the marriage of the ward. (*) 

6. By tacit emancipation, when a father permits his 
minor son to withdraw himself from the parental power, 
and follow a trade or profession, (*) by doing which the 
son holds himself out as a person of full age. 

7. When the tutor is removed by the court 

8. At the expiration of the guardiansbip, when this 
is limited to a particular time or aci f ) 

9. When the father, being a tutor, is placed under 
curatorship. (^ 

10. On the marriage of the mother or grandmother, p) 

11. When the estate of the tutor is placed under 
sequestration as insolvent (s) 



SECTION 21. 

Of Aaawmption^ Substitution, and Surrogation, 

Executors and tutors testamentary, ~ and curators no- 
minate, specially vested with the power of assumption, 

became of fall age in Holland at fifteen years, and females at twelve yean. 
Tbe legal age of majority was afterwards fixed at eighteen, and fioallyat 
twenty-fiye years. The distinction made by the Romans between the first 
period of minority, under tators, and the second, nnder corators, was onknown 
to the Law of Holland. De Groot, Inleiding, B. 1, D. 7, $ 3. 

De Groot, Inleid., B. 1, D. 10, $ 3. Ordinance No. 62, 20th June, 
1829, $ 4. 

(^ Ibid. 

(8) Ibid., B. 1, D. 6, Nu. 9, D. 10, No. 3. 

(*) De Groot, Inleid., B. 1, D. 6, Nu. 11. Regtsgdeerde Obs. D. 2, Obs. 
7, D. 4. Supplement op het D.-2, Adv. Obs. 7. 

(6) De Groot. Inleid., B. 1, D. 10, § 6. 

CO De Groot, Inleid., B. 1, D. 6, Nu. 13. , 

(7) Ibid., D. 7, Nu. 18. 
O Ordinance No. 105, Sec. 17. 
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may appoint any person to act with them, (i) But if 
this power has not been committed by the testator to the 
executors, tutors, or curators, they cannot do so, for the 
trust being a personal one, they cannot refer the power 
to the execution of another, unless they are vested with 
the power of delegation. Assumed executors, tutors, 
and curators cannot act until letters of administration 
and confirmation are granted to them by the Master, (f) 
who is required to grant the same, on production to him 
of the will or codicil by which the assumption is 
authorised, and of the deed by which such executor, 
tutor, or curator, has assumed such person to act with 
him. 

The substitution (*) and surrogation (»>) of an executor 
or tutor have virtually ceased to have effect, the Master 
of the Supreme Court having only the power of confirm- 
ing the appointment of an assumed executor, tutor, or 
curator, if the power of assumption has been committed 
by the testator. 

A person being assumed to act as a tutor, should 
declare in the act, that he accepts the tutorship, and he 
should be furnished with an account of the administra- 
tion of his co-tutor, before he enters upon the trust. (*) 
But no person can be compelled to act as an assumed 
tutor. 

Assumed executors, tutors, and curators nominate, are 
subject to the law affecting executors, tutors, and curators 
dative. (*) 



C) Ordinance No. 104, Sec. 24. Ordinance No. 105, Sec. 8. 

P) Ibid. 

n The power of appointing a person to act in the stead of the executor, or 
tutor, during his life. 

C*) The power of appointing a person to act in the stead of the ezecntor, or 
totor, after his death. 

P) Lybreghts Bed. Vert, over het Notaris Ampt, D. 1, Hoofdst. 30, i 15. 

Ordinance No. 104. Sec. 24. Ordinance No. 105, Sec. 8. 
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SECTION 22. 

Of the Reservatory Clause, (i) 

By the reservatory clause, a testator reserves to him- 
self the power at all times to make any alteration in his 
will, consistent with law, either at foot of it, or in a 
s^arate paper under his hand, and without any solem- 
nity. 

By virtue of this clause, any addition or alteration 
may be made, except the institution and disinherison of 
an heir :— legacies and pre-legacies may be given, inhe- 
ritance entailed with fidei-cx^mmisav/ni, and executors 
and guardians appointed or revoked. 

If, however, a testator in his will disposes of his 
property in fav9ur of an unnamed heir, res^rring to 
himself by the reservatory clause, the power after- 
wards, by a separate instrument, to designate and name 
the heir, he is empowered to do so by virtue of this 
clausa 



SECTION 23. C) 

0/ the Godidlla/ry Clause. 

The virtue of this clause is, that it supplies the want 
of the solemnities required in a solemn or perfect testa- 
ment 

0) This clause was in use in 1349. See Van der Schelling, Hist, yan het 
Notarisschap. Lybreghts Red. Vert, over hct Notaris Ampt, D. 1, Hoofdsttk 
20, $ 38. 

P) Bynkershoek, Borgerlyke Regtszaken, pag. 577. 

P) Huber. HedeAdiaagscheRegtsgel.. B. 2, Kap. 14, § 12, 14, 15, 18, B.2, 
Kap. 12, § 53. It is unnecessary to state in the codicillary clause, that the 
will shall have effect as a donatio mortis cattsa. Lybreghts Red. Vert, over het 
Notaris Ampt, D. 1, Hoofdstuk 20, $ 39, 40, 4l, 42, 43, 44. De Groot, 
Inleid., B. 2, D. 24, $ 7. Van Leeuwen, Roomsch Holl. Regt., B. 3, Cfiap. 
2, $ a, N«. 6. Domati Civil law. Tit. CodiciHarv Clause, Voet, Lih. 39, 
Tit. 7. N. 6. 
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By the codicillary clause, the testator dedaresf, that 
if his testament cannot be valid as a testament, it shall 
be valid as a codicil, or otherwise, in the best form con- 
sistent with law. 

If a will, containing this clause, is pronounced to be 
invalid, by reason of the unlawful disinherison or pre- 
tention of a child, or of the heir refusing or becoming 
incapable to adiate the inheritance, or of his dying before 
the testator, or of the omission to institute an heir, it 
takes effect as a codicil 

Thus the codicillary clause operates in the nature of 
a fdei-commissum, and by virtue of it^ the instituted 
heir afterwards obtains indirectly the inheritance which 
otherwise, in consequence of the invalidity of the will, 
he would not have been entitled to directly. Thus a 
son or grandson, pretermitted or unlawfully disuiherited 
succeeds ah^ntestato, and is required, by virtue of the 
universal ^/idei-commissum, to restore the inheritance to, 
the heir named in the will, retaining only his legitimate 
and trebellian portions. 

As in consequence of the preterition tiie will is wJl, 
the testator is considered to desire that his property 
shall devolve upon the instituted heir by codicil. 

By this instrument, no person can appoint a sole and 
nniversal heir of his property, but he may leave that 
property subject to the entail of fidei-commissum, so 
that the codicillary clause operates to introduce a fidei- 
commissum, and preserves a will that would otherwise 
he void, by law, in consequence of the preterition. 

If this clause is inserted in a^ will, and the will after- 
vaTids becomes void, by reason of the unlawful disin- 
herison or preterition of a child, or of the heir refusing 
to adiate the inheritance, or of his dying before tiie 
testator, or of the omission to institute an heir, the 
legacies and prse-legacies must nevertheless be pa^d. 
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This clause, however, does not supply the defect of 
witnesses. 

Parents unlawfully passed by in a will containing 
this clause, and brothers and sisters, when an in&mous 
person is appointed the heir, are not entitled to the 
trebellian portion, but to the legitimate portion only. 



SECTION 24. 
Of the Revocation of Testaments, Q) 

A testament may be revoked : — 

1. By an express revocation. 

2. By a subsequent testament, which expressly re- 
vokes the former. 

3. By an act attested by the same number of wit- 
nesses as is requisite to attest a testament, whereby the 
party declares his intention to die intestate, or revokes 
his will, and declares that it shall have no effect. (^ 

4. By cancelling or destroying the grosse or notarial 
copy, if it be proved that the cancellation or destruction 
was made by the testator with the intention and desire 
that he might die intestate, but otherwise the cancdla- 
tion of any part of the grosse will not operate a revoca- 
tion, if the minute remains unaltered. (^ Thus the 
revocation or cancellation of a legacy in the grosse, would 
not destroy or prevail over the minute. 

5. By a subsequent testament it is impliedly revoked, 
if it contains dispositions contrary . to those in the 
former, and it is revoked although the last will contains 

Haber, Hedendaagsehe Kegtsgeleerdheid, B. 2, Kap. 20. JDe Groot, 
Inleid., B. 2, D. 24. Regtsgel. Woordenboek, Tit. Testamenten. 

P) JDe Groot, Inleid., B. 2, D. 24. Nu. 15. Note. 

(^ The grosse being only a copy of the minnte, the latter the verbal declara- 
tion of the testator's will, certified by the notary in the presence of witnesses. 
De Groot, Inleid., B. 2, D. 24, Nu. 14. Note. Sent, ran den Hoogen Bade, 
25 Maart, 1741. 
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no express revocation of the former will, for two differ- 
ent testaments cannot subsist together. 

6. By the breaking of the seals and threads and enve- 
lope of a closed testament, or by burning it. 

7. By one of two married persons, the separate will 
made by each spouse, and which is contained in the 
mutual will made by them, may be revoked ; but this 
revocation should not take place without the knowledge 
of the testator or testatrix, if they have instituted each 
other reciprocally as heirs. 

8. A will becomes void if the instituted heir dies 
before the testator, or refuses the heirship, or cannot 
become heir. (^) li^ however, the co-heir will accept 
the heirship, the share of the heir who refuses accrues 
to the former ; but if neither will accept the heirship 
the will is void. (^ It is also void if an heir has been 
omitted to be instituted, f) or if a child or parent, who 
is entitled to inherit ab-iTitestato, is pretermitted or un- 
lawfully disinherited, and the codicillary clause is not 
contained in the will, or if brothers or sisters, who are 
entitled to inherit, if an infitmous person is appointed, 
are pretermitted or unlawfully disinherited ; but in these 
cases it would only be void in respect of the institution 
of heirs. (*) 

9. A will becomes void if made by a person incapable 
of making it, or if the solemnities of the law have not 
been complied with. (^) 

10. It is also considered as revoked if the testator had 
no children at the time of making it^ and afterw'ards 
has children ; but if a woman made a will when she 
was unmarried, and afterwards marries, but has no 



De Groot, Inlcid., B. 2, D. 24, Nu. 18. 

P) Ibid. i 19. 

W Ibid. i 6. 

(*) De Groot, Inleid., B. 2, D. 24, No. 28, 24. 

(*)- Ibid. Nu, 1, 2. 



Digitized by 



Google 



138 OF THE REVOCATION OF TESTAMENTS. [Ch. 3. 

children bom in marriage, the will would not be consi- 
dered to be revoked. 

The derogatory clause having fallen into disuse in this 
colony, it is not considered necessary to notice it 

The first will is not revived if it is revoked by a 
later, or if in the latter the heir refuses the heirship, 
although the latter is afterwards found invalid. (^) If ft 
testator revokes his last will, declaring that his first wiD 
shall be of effect^ the first will is revived, though it was 
revoked by the last. 

A prior will cannot be considered as revoked if the 
requisite solenmities have not been observed in the last 
will; for instance, if unlawftd witnesses, or an insufficient 
number of them, have attested the execution, or i^ 
which is a matter <rf greater importance, no heir has been 
instituted, as this omission would invalidate the wilL If 
the last will is not legally made and completed, the prior 
will remains valid. 

But the privileged will of a father in favour of his 
children, written and dated by him, cannot be revoked 
to the prejudice of ihe children, but by a will made 
with the same solemnities as all other last wills, and with 
the express declaration that it is so made to revoke the 
foirmer. (f); 

The fiifei will i^ also considered to be revoked, if in it 
a stranger is appointed the heir, and if in ihe second 
WiUl^BeiLt of kin>ac6r appointed ihe heirs. ^) 

K tt wife censents to- her husband disposing of part dF 
\m property by wiHi oLi he disposes of it acc6rdinjgly, 
and wtiBrim Bxith di^osi^iit^^ by his deaths such consent 
can be revoked by the wife, because the power of dis- 



C) De Groot, Inleid., B. 2, D. 24, Na. ISL Voefc, Lib. 28, Tit. 8, Nu. 6. 
(^ De Groot, Inldd., B. 2, D. 24, Nu. 17. But this descriptioB of will wotald 
feem to be no longer in force. See Fri?iteged' Ttiftainettts. 
I>e Gioot, nddd., B. 2, D. », Nu* 16. 
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positiQn being iroe, she is at liberty to dispose of her 
share of the joint estate, and because a married woman 
having no person in law, cannot contract during mar- 
riage, or benefit her husband. 

But if the surviving spouse approves the disposition 
of the first dying spouse, he or she cannot make a will 
to the prejudice of those appointed as heirs by the 
latter. C) 

A mutual will, disposing of the whole of the joint 
estate, may be revoked by the surviving spouse in 
respect of his moiety thereof But if the testator spe- 
cially agree that the surviving spouse shall not hare 
the power to revoke the disposition he has made, at 
if they mutually dispose of each other's property, and 
both spouses reciprocally concede that right, then the 
will cannot be revoked by the surviving spouse in 
respect of his moiety thereof (^ 

K the testator directs that the first will, which he had 
revoked, shall be in force, the first wiU is considered as 
a codicil, and the heir in the last testament is required 
to restore the inheritance to the heir named in the first 
will, deducting only his trebellian portion, f) 

Ka testator, misled by error, makes a subsequent 
wiU and appoints other heirs, supposing that the heirs 
in the first will are dead, and setting this forth in his last 
will, this error being afterwards discovered, the heir 
named in the first will is permitted to adiate the inherit- 
ance under the first will, but he must pay the legacies 
given in the last will in like manner as if he had been 
appointed heir in the last will 

If two wills are made, and it does not appear which 
was first and which last, both are void if they contain 



Lybr^htt Bed. Vert, over het Notaris Ampt, Vol. 1, Hoofdst. 20, { 5. 
Hoofdrt. 27, iS. 
P) Voet, Lib. 23, Tit. 4, N. 68. 
O De Groot, B. 2, D. 24, S H. 
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different dispositions, on account of the uncertainty, as 
both cannot exist together. But if the same person be 
appointed heir in both wills, and no contradictory legar 
cies be made, both dispositions are of effect, unless it 
can be proved that the testator did not desire that 
both should be valid 

In making a new will, it is usual to revoke all former 
wiDs made by the testator, although this is not strictly 
necessary, because the first is always made void by the 
last 

It is necessary, however, with respect to codicils, as 
they are not revoked by a subsequent will, except in so 
fiup as the latter may be contradictory to the codicil f ) 



C) Haber, Hedendaagsche Regttgdeerdheid, B. 2, Kap. 12, $ 47« 
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CHAPTER THE FOURTH. 



OP THE FORMS OF TESTAMENTS, CONTAINING PRACTICAL 
DIRECTIONS FOR MAKING WILLa Q 



SECTION i. 

A testator may make Us testament in the presence how wiut m 
of a notary and two witnesses, or in the presence of two 
witnesses, as prescribed by Ordinance No. 4, dated 4th 
May, 1843, or, if he wishes to keep the contents secret^ 
he may mske a closed testament in the manner aheady 
e2|>lained. (^) 

f '^e forms of all three descriptions are essentially the 
same, excepting that no disinherison can take place in a 
closed testament, or in a testament made before two 
witnesses. 

When a notary is required to make a testament, it is JS^^y^Jj! 
incmnbent upon him to observe the following particulars : ^^' 

1. That he himself is not related to the testator 
within the fifth degree of consanguinity, in which pro* 

\ pinquity he is not permitted by law to make a wilL f ) 

2. That the will and the desire of the testator is not 
repugnant to law, advising him accordingly if it is* 

3. If the testator has made a prior will, he should 
ascertain if it is his desire that the whole or part of it 

Lybreghts Red. Vert, over het Notaris Ampt, D. 1, Hoofd. 19, 20. 
P) If he be a British-born subject, he may make his will in confOTmity with 
the law of England. See ante, pag. 48 to 50. 
ft HoU. Cons., D. 4, Cons. 245. 

L ■ ■- 
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only should be revoked, for no person can leave two 
wills ; the last will, if consistent with law, revoking that 
previously made. A new will may thereupon be mad^ 
revoking the firsts or a codicil annexed to the former 
win. 

4. If the testator has children or parents alive, he 
should inform him that they are entitled to inherit (the 
latter only if there are no children), or at least that 
their legitimate portion cannot be cut off without suffi- 
cient reason. (^) 

5. That it is competent for the testator, by will or 
codicil duly executed by him, to direct that his executor 
shall not be required to lodge any inventory of his estate 
with the Master of the Supreme Court, (^ or that the 
tutor or curator nominate shall transmit to the Master 
the inventory of the property of the minors sealed up, 
or that the tutor or curator nominate shall not lodge 
with the Master an annual account of his administration 
of the property of the minors or of the" estate under his 
guardianship. (*) 

ThetertatorshoQid As frcedom of will is essential the testator should he 

be under no re- , , ^ 

•oraint. uudcr uo restraint from the presence of relations or 

friends, especially if he makes the will in his sicknesa 

Prom importunity It is csscntial that hc should not be deprived of his 
free agency by importunity and influence, — and it is 
held that a notary would be justified in removing ihe 
persons present, if they reftised to quit the testator's 
presence, unless they were desired by the testator to 
remain, f ) 

g; ^*^s;|!5J Among the Bomans there prevailed a numerous class 
otpet- Qf persons who practised every species of artifice to 



C) See sate, peg. 77. IMsinberisoB. 

O Ordinance No. 104, 6th July, 1833, Sec. 1 

P) Ibid. No. 105, Sec. 18. 

(*) Ibid. No. 105, Sec. 88. 

Oeffenschool der Notarissen, pag. 231. 
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ingratiate themselves with testators, and procure be- 
quests from them. Hence, to attest free agency, it 
became customary for notaries to adopt the expression, 
that the will was made by the testator "without 
inducement or persuasion.*' The use of these words is 
however unnecessary, as a testator is presumed to make 
his testament of his own free will. 

"When the testator is confined to his bed from illness, S^„^S*^d.**' 
the notary should satisfy himself that he is of competent 
mind to testate, the legal standard of competency being, 
that the testator is "of sound mind, memory, and 
understanding, and fully capable of any act requiring 
thought, judgment, and reflection." If he is doubt- 
ful of this capacity, the notary should not execute the 
wilL 

"In making a will, integrity and perfectness of mind, 
and not health of body, is required, and thereupon arose 
that common clause used in every testament, sick in 
iody, hut of perfect mi/nd and memory!' (^) 



SECTION 2. 

The practice of commencing a wiU thus, '* In the Jj;;^**^'* "^" 
name of God, Amen !" is repudiated by Lybreghts and 
Van der Schelling, as corrupt and a misuse of the 
Divine name. The latter f) considers it to have origi- 
nated in the times of popery, when the invocation was 
deemed a necessary solemnity in a public instrument. 

The practice is of very ancient date. It is said that o^of tteiM 
It took its origin from the Apostle t aul, in his Epistle 
to the Colossians (chap. 3, v. 17). And the Emperor 



Swinburne, of Test., Part. 2, $ 3. Verwey, Ars Testandi, pag. 80. 

P) Hi«t. Tan het Notarisschap, pag. 687, 688. The invocation is recom- 
nended by the anthor of " Aanmerkingen over het Redeneerend Vertoog van het 
Notaria Ampt," p. 12. 

L 3 
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Maximilian, in his Constitution concerning Notaries, § 1, 
made in the year 1512, ordered that this invocation 
should be used at the beginning of all instruments. 

However this may be, it appears that from the earUest 
period of antiquity, public business was always opened 
with some solemn and religious ceremony. 

The Greeks always opened their councils with a sacri- 
fice ; and with the poets, in particular, the practice of 
invoking the Deity was very prevalent. 

The Romans seldom wrote or entered upon a business 
of importance, without offering up prayers and implor- 
ing the aid of the Gods ; and in solemnly entering upon 
his legislation, Justinian uses these words, " In the name 
of God," in the preface or proemium of the Institutes. 
They are also to be found in the second and third con- 
firmation of the Digests, in the confirmation of the Code, 
and at the beginning of several Novels. (^ 

Thus the ^'invocatio nominis divinV became an 
essential requisite in a will, (^ and was considered a pious 
and becoming preliminary. 

Some are of opinion, that as the disposal of property 
is a merely civil act, this religious aspiration is unne- 
cessary. 

An able practitioner (Roberts, on Wills, voL 2, 376,) 
approves of the introduction of religious sentiments in 
the preamble of a will. 

I^ however, in the effusion of an unforgiving spirit, a 
parent cuts off a child, this prefatory introduction is cer- 
tainly out of place. 

In this diversity of opinion and practice, the prefece 
may be safely left to the dictates of the notary's judg- 
ment. 



d) Taylor's Elements of the Civil Law, pages 28, 29. 

6 Nehring's Manuale Notariomm, pages 8, 107, A J). 1512. Verwaf, 
Ars Testandi, pag. 7 & 197. A.D. 1656. Huber, Hedendaagsclie Bi^tsge- 
leerdheid, B. 2, Kap. 12, $ 46, B. 5, Kap. 26, $ 17, 19. 
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Th6 commencement of most wills is derived from the SSSiJ^nufSS^ 
Grecian form. 

On a marble tablet at Venice, there i& a record of a 
Qreek will^ which begins thus : — 

" I, JEpideta, being of sound mind and memory, do 
make my last will and testament^ in the manner and 
form following : — 

" My first desire is life, health, and strength, to enjoy 
what is given me ; but when I am called away, I dispose 
of those goods, as below," &c. (i) 

There are several copies of wills in Diogenes Laertiu^ 
as those of Aristotle, Lycon, and Theophrastus, whence 
it appears they had a common form, beginning with a 
wish for life and health. (2) 

Luther's will furnishes a remarkable inistance of a 
deviation from established forms. He scorned to frame 
it with the usual legal formalities ; " Notus sum,'' says 
he, *'in ccelo, in terra, et in inferno, et avxioritaiem ad 
h)c mffijdentem habeo, &c!' (^ But the amazing success 
of this extraordinary man offers some excuse for the 
sentiments he discovers on this occasion. 

The form of recommending the soul of the testator to^ 
the mercy of God, had its origin in popish times. 

In proof of this. Van der Schelling (*) refers to a will 
passed at Utrecht iu 1433, in which the testator com- 
mences thus : — " I recommend my soul to God, to the 
Virgin Mary, and to all the Saints, and I give to each 
Priest who shall perform mass on the day of my decease, 
in the five churches of Utrecht, a quart of good wine, or 
the value of it." 

In private wiUs made at the Cape, it is noi of unfre- 
quent occurrence for the testator, ** taking into conside- 
ration the shortness of life — the certainty of death — 

C) Taylor's Elements of the Civil Law, pag. 524. 
ft Potter's Greciaa Antiquities, Vol. 2, pag. 339. 
ft Robertson's Charles V., B. 8. 
if) Hist, van het Notarisschap, pag. 243. 
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and the uncertainty of the hour when it may arrive, 
— and not wishing to depart this life without dfeposing 
of his worldly goods, which God has been pleased to 
grant him, &a, to commend his soul into the hands 
of Almighty God, his Creator, hoping for a glorious 
resurrection, and a remission of all his sins through tiie 
merits and mediation of his blessed Lord and Saviour 
Jesus Christ, and to commit his body to the earth to be 
decently interred," 

In this preamble there is nothing relevant to the 
matter of the will. Nor is it necessary for the testator 
to direct his debts to be paid ; for the law will oblige 
the executor to pay them, whether the testatOT direci 
him to do so or not. 

It may be generally observed that whatever tends to 
shorten and simplify the making of wills is desiraUa 



SECTION 3, 

Twma. obaerred in The uotary having satisfied himself that the testator 
is capable of making a will, and is of sound mind, 
memory, aad understanding, and that he makes his 
will without inducement or persuasion, he should insert 
in the will the day, month, and year when it is passed, 
his own name and place of residence, the name of the 
testator, his calling or profession, place of residence, (}) 
and state of health and mind. 

He should take care that the witnesses are compe- 
tent, and that the testator is known to him or to the 
vritnesses. (^ 

0) The testator's place of residence must be inserted in conformit j with tbc 
15th Art. of the Placaat of 1540. 

(2) The will is void if the testator be unknown to the notary and to the wit- 
nesses. Sent, van den Hove en den Hoogen Rade, 23rd Feb., 1629. See ante, 
pag. 6, Note 1. And a will is void if not made with the solemnities rcqnir^ 
by the law of the place where it is executed. De Groot, Inleid., B. 2, D. 24, 
Ku. 2. 
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He should then proceed to the revocation of prior 
wills or codicils,-^— the disposition to testate, — ^the bequest 
of legacies and prse-legacies, — ^the institution and sub-' 
stitution of heirs, unconditionally or burthened with 
the entail of fidei-commiaaum, --^ the appointment of 
executors, administrators, and guardians, — ^the reserva- 
tory clause, — ^the testator's approval, — and, finally, to 
the codiciUary clause. 

The notary should clearly understand from the tes- 
tator, whether it is his intention that ihe property 
previously given by way of advancement (see Collation), 
should be collated or not, to avoid any differences that 
might afterwards arise if there is no proper evidence 
of the Viator's intention. 

Legacies and prae-legacies usually precede the insti- 
tution of the heir ; but it is held to be immaterial in 
what part of the will they are given, (') nor is it 
material in what part of the will the heir is insti- 
tuted. (») 

If actions and credits are intended to be bequeathed^ 
they should be expressly mentioned, as they are not 
generally understood to be included in a bequest of 
moveables, f ) 

The heir may be instituted in equal or unequal 
Bhares, purely or on condition, whether that condition 
be casual or potestative, that is in the power of the heir, 
it not being essential in what particular terms the heir 
is instituted, and whether he is instituted by name or 
otherwise described. 

C) De Groot, InleicL, B. 2, D. 24, Nu. 8. 

6 De Groot, Inleid., B. 2, D. 18, Nu. 27. Huber, Hedendaagsche RegtsgeL, 
B- 2, Kap. 29, $ 3, holds it to be more correct that the institution of 
^ heir should precede the bequests, according to the practice of the Romans^ 
Jat the usage of notaries has reversed the order. The appointment of an 
heir was the spirit that was to give life and motion to the whole, and 
tiierefore generally stood at the beginning. Taylor's Elements of the Civil 
I*w, pag. 535. 

^P) Voet, Lib., 33, Tit. 32, Nu. 18. HoU. C, D. 1. Cons. 159, 177. 
I^id. D. 3, Cons. 151, Nu. 7. 8. Gall, Lib. 2. Obs. 11. 
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If the condition be impossible, the inheritance or 
bequest is discharged of the condition, and the heir 
legatee will be entitled as if the inheritance or bequest 
were unconditional 

When there are more heirs than one appointed, the 
notary should express in what shares each is instituted, 
otherwise the presumption is that they are instituted 
Jointly and in equal shares. 

The notary should also be mindful to ascertain 
clearly the testator's intention, when he institutes bis 
"next of kin," or " nearest relation," who are meant as 
such, and whether they take per capita or per sti/rpes. 
For of an illegitimate daughter the mother would be 
the nearest ; and if a brother, having a sister livinjj 
and children of a deceased sister, institute his next of 
kin, the sister would take alone under that designation, 
to the total exclusion of the sister's children. (') In like 
manner, if an uncle, having only brothers' and sisters' 
children, institute his "next of kin" as his heirs, such 
children would take per capita and not per stirpes^ 
although there might be more children on the one side 
than on the other, — the children not succeeding in this 
case by right of representation, but being called to the 
inheritance ex testamento, and being all equally near. 



SECTION 4. 

or««MfpiiMi[. In making the will of a deaf person capable ci speecl^ 
the notary should commimicate with him by interroga- 
tories put in writing, inquiring for what his presence 
is required, and if the testator has children or parents, 
or if he has made any prior will 



0) This coiifbrms to the Law of England. Witinms' Law of Execafdn^ 
Vol. 2, p. 781. 
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From his verbal or written answers the notary draws 
the will, which should be read over to the testator, in 
order that the witnesses may hear and understand that 
his wishes have been reduced into writing. 

If the deaf person can write, he should read the 
minute, and declare in writing "that he has read the 
will, and that it contains his last will and desire." 

If the testator cannot write, the will should be made 
by signs, the testator declaring his will by word of 
mouth ; and when the notary has satisfied himself of 
the testator's wishes, it is reduced into writing, the 
notary stating in the will that the testator is deai^ and 
reading it over in like manner as before. 

If a notary is called to make the will of a deaf and ©eaf and 
dumb person, who can write, he must commimicate 
with him by interrogatories put in writing, proceeding 
in the manner suggested in respect of a deaf person. 
If the testator is not dea^ but dumb, the notary may 
put the usual questions by word of mouth. The will 
should be read over as before. If the testator is deaf 
and dumb, he should read the will himself, and having 
in writing declared it to be his will, the notary should 
read it over aloud, that the witnesses may hear that it 
conforms to the expressed will of the tesator ; — ^the 
latter making the same declaration in this case as is 
required in that of a deaf person, and the notary 
attesting it in like manner as befora The written 
answers of the testator to the interrogatories put should 
be preserved by the notary in his protocol. 

The will of a blind person may be made before a BUndperton. 
notary and two witnesses (^), though some jurists con- 
sider that, as a measure of precaution, there should be 
a third witness to the wiU of a blind person. 



P) Via Leeuwen, Roomscli Hollandscli Kegt., B. 3, Ch. 2, i 9. De Groot, 
*d., B. 2, D. 17, Nn. 14. Note. 
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SECTION 5. 
Fonu obwrred When a doscd will is presented to a notary to be 

in making doMd -i i i i iJi • 

wuto. superscnbed, he should inquire :— 

1. When the will has been made by two married 
persons, — if they have bequeathed anything to each 
other ? and inform them, that if the writer of the in- 
strument be one of the two married persons to whom 
the bequest has been made, the disposition cannot be 
sustained. To give effect to the bequest, the will should 
be written by a third person, or the married persons 
should write the will themselves, — the husband that 
part of it in which he benefits his wife, and the wife 
that part of it in which she benefits her husband ; or 
two separate wills may be made by the husband and 
wife in the same instrument. 

2. If the testators have made any prior will, and if 
they have revoked it 1 

8. If they have instituted their children, or if they 
have none, their parents in their legitimate portion i 

4. If they have appointed executors, administrators, 
and guardians ? 

5. If the will is signed and dated ? 

6. If it is written on a proper stamp ? 

Being subscribed and closed by the testators, they 
deliver it to the notary in the presence of two wit- 
nesses, declaring that what is contained in the paper 
thus closed by them is their last will 

The notary superscribes this declaration, and the same 
is subscribed by the testator and witnesses. 

It is not necessary that the notary and witnesses 
should see the testator sign the closed will 

The seal and envelope must be kept unbroken and 
unopened, otherwise the closed will loses its force. 



. 0) De Groot, Inleid., B. 2, D. 17, $ ! 
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When a closed will is Gonfirmed by tbe death of the 
testator, the notary, to whom it is presented to be 
opened, should see that the seals and envelope are 
perfect and unbroken, and upon his finding them entire 
the will is opened at the request of the heirs and in 
their presence, and in the presence of the witnesses^ 
and an act of opening is made and delivered, the original 
•wiU remaining in the notary's protocol. 

A closed will may be lodged by the notary in his 
protocol, or with the Master of the Supreme Court, in 
compliance with the provisions of the second Section of 
Ordinance No. 104. 

And any person may lodge in the Master's Office, 
enclosed under a sealed cover, any will or codicil 
executed by him, and every such deed is to be kept 
unc^ned until the death of the maker, unless it be 
required to be returned to him in his life-time. 



SECTION 6. 

A will made according to the law of the place of the ^^ lod, tofte<*- 
testators domicile, is m every other place deemed valid ^^pS^^*^' 
and effectual ; but it cannot control the title to immove- 
able property in opposition to a prohibitory law of a 
contrary tendency prevailing in the place in which that 
property is situated. () Thus, no person can will away 
immoveable property situated in another country, other- 
wise than as the law of that country requires. 

It is an admitted principle, that the community, 
when it prevails in the testator's domicile, will be con- 
fined to such immoveable property as is situated eithet 



0) Be Groot, Inleid., B. 2, D. 26, Nu. 4, 5. Regtsgeleerde Observatien, D. 
1, Obs. 37. Haber, Hedeudaagsche Regtsgeleerdheid, B. 1, Kap. 3, J 
43. Wassenaar, Not. Praktyk van Testamenten, § 26, 44. Octroy vaa Haar. 
Hoog. Mog. van den 14 July, 1598, Gr. PI. Boek. 1, Ded. Col. 762 
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there or in a country in which a similar law exists, but 
it will not extend to such property situated in a country 
where a similar law does not exist Mr. Erskine, in 
his Institutes of the Law of Scotland, states- the rule 
thus : — " In the conveyance of an immoveaWe subject 
or of any right affecting heritage, the grantor must 
follow the solemnities established by the law, not of 
the country where he signs the deed, but of the State 
in which the heritage lies, and from which it is 
impossible to remove it, for, though he be subject 
with respect to his person to the lex domiciliiy that 
law can have no authority over property which hath 
its fixed seat in another territory, and which cannot 
be tried but before the courts and according to the 
laws of that State where it is situated, — and this rule 
is so strictly adhered to in practice, that a disposition 
of an heritable jurisdiction in Scotland, executed in 
England after the English form, was not sustained even 
as an obligation to compel the grantor to execute a more 
formal conveyance." (^) 

Thus, it being a general rule that the succession ta 
immoveable property is regulated by the law of it» 
situs^ the notary must not omit to insert in the will, if 
the testator disposes of landed property which is situated 
in England or Scotland, the words ofinherUcmce required 
to pass such property, as the omission might render the 
will liable to be set aside. 

The doctrine has been fully established, that the law 
of the actual foreign domicile of a British subject, is 
exclusively to govern in relation to his testament of 
personal property situated in England, (^ and in order 
to pass such property, the will must be executed accord- 
ing to the law of the place of the testator's domicile at 
the time of his death. 



Burge, on Colonial and Foreign Laws, Vol. 2, pag, 864. 
Stor/s (Conflict of Laws, pag. 394, 898. 
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SECTION 7. 
A notary should not make a will at the instance of a Awm dumid not 

*f be nade at the in- 

third party> from a minute previously prepared. If, JJJJJ® of a twrd 
however, he does so, he should take care that the wiU is 
afterwards read over in the presence of the witnesses, and 
that the usual solemnities are observed. The testator 
should clearly state his will, so as to be heard by the 
witnesses, and if he is unable to speak or to write, by 
reason of any bodily infirmity, although in full posses- 
sion of his memory and understanding, a mere assent by 
any external sign, such as a nod or simple affirmation, Q 
in approbation of the wiU read to him by the notary, 
without a verbal or written declaration, is held to be 
insufficient, and would overthrow the wilL 

Having read over the will to the testator in the pre- it ihonid be read 
sence and hearmg of the witnesses, the notary should j^'j^* approyed 
inquire if he has understood it, and if it contains his 
will, thereupon reciting the codicillary dausa After 
which, it should be signed by the testator, the notary, 
and witnesses f ) ; but if, after it has been read over to 
the testator, and he has declared it to be his last will, 
he should happen to die before he is able to sign it, the 
will would be valid, for as soon as it is approved o^ it is 
considered as completed, (^) but in such a case, the notary 
and witnesses must certify the fact at foot of the will, 
" that the will having been read over to the testator, he 
had declared that he understood it, and that it contained 
his last will, but that he had died before he was able to 
sign the same." (*) 

If the testator is too unwell to write his name, the 



0) Haber, Hedendaagsche Regtsgeleerdheid, B. 2, Kap. 12, % 40. 
P) Ibid. B. 5, Kap. 26, % 20. 

P) Van Zurck, Codex Batavus, Tit. Testamenten, § 26. 
0) Oeflfenschool der Notarissen, pag. 234. 
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notary should not guide his hand, but rather allow him 
to make a cross, certifying that the testator had declared 
to him that he was unable to subscribe his name, by 
reason of bodily infirmity. 

It is usual for a notary to affix his notarial seal to & 
will, but the omission so to do would not affect its 
validity. (*) 

A notary cannot, in his capacity as notary, make his 
own will before two witnesses, or write the superscription 
of his will 



C) Verwey, Ar8 Testandi, pag. 200. Haber, Hedendaagsche Rcgtegeleerd' 
Hbttd, B. 5, Kap. 26, § 17. 

O Oefifenschool der Notarissen, pag. 251. 
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CHAPTER THE FIFTH. 



A SUMMARY OF THE LAW OF INHERITANCE AB-INTESTATO, 
IN FORCE WITHIN THE COLONY OF THE CAPE OF 
GOOD HOPE. 



SECTION 1. 

The law of inheritance ab-intestato, operates either 
when the deceased has made no will to direct the dispo- 
sition of his property, or if it has been revoked, or if 
the person instituted by him as his heir, renounces the 
inheritance, or if his will, on account of some substan- 
tial defect, becomes void and is set aside. (^) But if . 
several heirs are appointed, and one of them only 
accepts the inheritance, his acceptance of the heirship 
would prevent the succession dlhinteetato, as the shares 
of his co-heirs would accrue to him, (^) if such appeared 
to be the testator's wiQ, otherwise the shares of the co- 
heirs would devolve to their lawful heirs. 

It is a general rule, that the succession to immove-8ucce«ioiiihaube 

^ ' according to the 

able property is regulated by the law of the country StiS^wS^i 
where it is situated, and to moveable property by the SSS^^dSniSS 
law of the country in which the intestate was domiciled yt^ST^ ^ "*^ 
at the time of his death ; (s) the maxim of law being 
that " immoveables follow the site," and " moveables the 
person." 



P) De Groot, Inleid., 


B. 


2, 


D. 26, 


, Nu. 1. 





Ibid. 








Nu. 2. 





Ibid. 








Nu, 4, 5. 
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j^tMMtitutMa The intestate's domicile, at the time of his death, is 
not held to be the place where he happened to die, but 
where he had his accustomed place of residence, — the 
mere residence of a person not creating a domicile, 
which can only be inferred from his intention of acquir- 
ing one permanently. Q) 

A wife upon marriage follows the domicile which her 
husband acquires, and the children follow that which 
their parents may acquire, until they gain a domicile 
by their own acts. (^ But it can only be inferred 
from circumstances when a person is understood to 
have abandoned his former domicile, and selected a new 
one. f ) 

Persons removing to another country for the purpose 
of learning a trade, and in general all those who take 
up their residence elsewhere with the intention of re-, 
turning, are not held to have abandoned their domicile 
Nor are those considered to have abandoned their 
domicile who travel abroad to foreign parts ; but if they 
die i/n itinere, the succession to their moveable property 
^ is regulated by the law of the place where they last 
resided. (^) 

lAw of mcessioii With respect to those going to the East Indies, who 

in the Dutch Bast . ^ J, ^_ °^, °. . _ 

lAiiA fwaeaauma. happcu to dic there, or on the home or outward voyage, 
it was enacted by Charter of the 10th January, 1661, 
granted by the States-General to the Dutch East India 
Company, that the succession to the moveable property 
of such persons should be regulated by the Statute 
Law, or the Ordinance of the States of Holland and 
West Friesland, published in the year 1580, but with 
this modification, that the surviving parent shall be 
entitled to the whole of the goods of an intestate, if the 



Vaa der Vorm, Versterfregt, D. 3, § 9. 

Ibid. D. 3, $ 11. 

(3) Ibid. D. 3, $ 12. 

(*) Ibid. D. 3, $ 18. 
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latter dies without leaving brothers or sisters, or their'^^^ . 
descendants ; but leaving such next of kin, one-half of 
the property of such intestate shall go to them, and the 
remaining moiety to the surviving parent Q) 

The same law regulating the succession to immove- 
able property was established by the States-General in 
the years 1629, 1636, and 1661, at those places which 
were in the occupation of the East and West India 
Company. The Placaat of the 13th October, 1629, 
regulated the law of succession in the West Indies ; 
that of the 23rd August^ 1636, regulated the law in 
the Brazils; and the third, of 10th January, 1661, 
contains the Charter regulating the law in the East 
Indies. («) 

The Charter of 10th January, 1661, and the Ordi- Law of succefsion 
nances to which it refers, establish the order of succession Hope- 
abmtestato at the Cape of Good Hope. 



Although it is otherwise a general rule that ships Distmetiontai 

" - ° ^ pect of !«"'•«« 

and Imnu 
property. 



above four lasts (eight tons) are considered immoveable ^^ immoyeawe 



property, and under four lasts, moveable property, yet, 
in succession by intestacy, ships above four lasts are 
considered moveable property, and follow the law of the 
intestate's domicile at the time of his death, f) 

Some jurists are of opinion that actions and credits 
are neither moveable nor immoveable, but that they 
constitute a third species, and cannot be reduced to the 
denomination of either moveable or immoveable, except 
in case of necessity. Others are of opinion that there 
IS no other species of property known but moveable and 
inunoveable, and that a third species ought not to be 



Groot Placaat Boek, Vol. 2, peg. 2634. 
Van der Vorm, Versterfregt, D. 3, f 14. 
P) Ibid. D. 3, § 5, 6, 7. 

M 
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acknowledged, except in case of necessity ; but by a 
local law published at the Hague in 1572, actions aad 
credits were held to be moveable property, (f) 

Personal actions are accounted moveable property, 
whether their object be to recover moveable or immove- 
able property. Real actions for the recovery of moveables 
are accounted moveable property, — ^and for the recovery 
of immoveables, immoveable property. (^ 

If a person has two places of residence, and it cannot 
l)e distinguished which of the two he would have selected 
for his accustomed place of residence, a question would 
arise, how the succession to the moveable property is to 
be regulated Some jurists are of opinion that the 
domicile of birth should be preferred ; some the domicile 
at the time of death. Others maintain that it should 
be regulated by the law of the place where it is situated. 

This is dear with respect to immoveables. With re- 
spect, however, to actions and credits, as they always 
follow the person, the succession to them is regulated 
by the law of the place where the deceased was 
doniiciled. (s) 



SECTION 2. 

In the year 1714, the Board of Orphan Masters, in 
whom was formerly vested the administration of intes- 
tate estates in this colony, finding themselves imable to 
decide whether, in case one of two parents died, leaving 
children of two marriages, one of which died intestate, 
the surviving parent was entitled to succeed to the 



(1) Van der Vorm, Versterfregt, D. 3, $ 5, 6, 7. RegtsgeL Obs., D. 3, 
Obs. 24. Voet holds that actions are incorporeal, and are not incladed in a 
legacy of moveable property, Lib. 23, Tit. 4, N. 74, Lib. 33, Tit. 83. 
N. 18. 

Van der Vorm, Versterfregt, D. 3, $ 5, 6, 7. 
P) Ibid. D. 3, f 10. 
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whole of the property of the intestate, or whether the 
survivor took the same jointly with the full and half 
brothers and sisters of the deceased, applied to govern- 
ment to be famished with instructions for the distribu- 
tion of the property of intestate orphana 

On the 19 th June, 1714, the Governor in Council Law of inhentanoe 
passed a resolution, directing the Board in future, in all Hope. 
cases of succession ah-intestatOf to follow the 19th, 20th, 
21st, 22nd, 23rd, 24th, 25th, 26th, 27th, 28th, and 
29 th Articles of the Political Ordinance, dated 1st 
April, 1580, and the edict containing the interpretation 
of that Ordinance published by the States-General on 
the 13th May, 1594, in so fax as they had been intro- 
duced by the East India Company, in virtue of the 
Charter granted to that body, as tiie law of inheritance 
ah-irUe^tato in the East Indies. 

Art 19 repeals the laws and customs previously in pouttcaiordiiumco 
force in cases of succession cbb-intestatOy and directs that 
in the absence of any testamentary disposition, the follow- 
ing laws shall be adopted within the countries of Hol- 
land and Friesland 

20. Children and other lineal descendants shall suc- 
ceed, m i/nfinitvmi, to the estate of their parents Q per 



Illegitimate childrea sacceed their mother equally with Ithose who are 
legitimaie, "as the mother makes no bastard/' unless the children were 
b^otten in adultery or incest, in which case they are wholly incapable of 
succeeding to their mother's estate. De Groot, Inleid., B. 2, D. 16, Nu. 
7, 8; B. 2, D. 27, § 28, Nu. 6; D. 31, Nu. 6. Regtsgeleerde Observat. 
B. 2, Observ. 41. But by the law of South Holland, children succeeded their 
mother ex qttocunque coitu procreati. Regtsgeleerde Observat., B. 2, Obs. 
41. Illegitimate children cannot inherit from the father, unless they are 
legitimated, which takes place either by subsequent marriage of the parents, 
or by dispensation of the Sovereign. Children legitimated by the Sovereign, 
are considered unlawful with respect to those relations on the father's side who 
have refused to consent to the legitimation, and, therefore, do not inherit from 
them. Those legitimated in one country are not considered lawful children with 
reject to property situated in another country, De Groot, Inleid., B. 1, D. 
12, B. 2, D. 27. Nu. 5, D. 31, Nu. 7. Van der Vorm, Versterfregt, 
D.4, 4 7. 

M 2 
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stirpes, Q) or by representation (in right of their deceas- 
ed parents). 

21. On failure of children and other descendants, the 
father and mother, if both are living, shall succeed their 
children as their universal heira < 

22. But the parents, or either of them, failing, the 
brothers and sisters of the deceased, and their children 
and grandchildren by representation, shall succeed to the 
estate of the deceased. (^ 

23. It being understood, however, that half brothers 
and sisters, and their children and grandchildren, as also 
all collateral relatives whose consanguinity with the 
deceased is derived from one of the parents only, shall 
inherit with the half hand, and thus in so far as they 
are related to the deceased by consanguinity, (f) 

24. AU descendants, and father and mother, brothers 
and sisters, and their children, grandchildren, and other 
descendants failing, the uncles aud aunts of the deceased, 
and their children, shall inherit the estate per stirpeSy or 
by representation. (*) 

25. Unless the grandfather and grandmother of the 
deceased be both living, in which case they shall be pre- 
ferred to the uncleB and aunts of the same side and 
to their children, being the children or grandchildren 



According to the roots, all the branches inheriting the same share that 
their root, whom they represent, would have done. 2. Blackstone's Commen- 
taries, 217. Novel 118, cap. 1, § 3. 

(^) This article was subsequently modified by tlie Charter of the 10th 
Jauuary, 1661, as hereafter explained, and the surviving parent now succeeds 
to the iuheritance with the brothers and sisters, the illegitimate brothers and 
sisters succeeding to each other equally with those who are legitimate, if they 
are the offspring of the same mother, unless they are by two different £siUiers, 
that is, unless the illegitimate brothers and sisters are by one father, and the 
legitimate by another, but both by the same mother, in which case they would 
iuiierit with the half hand. 

(3) See Interpretation, 13th May, 1594, p. 136. 

(*) Collaterals succeed each other though illegitimate, if they are related to 
each other on the mother's side. De Groot, Inleid., B. 2, D. 27, f 28. Nu. 4. 
Van der Vorm, Versterfregt, page 112 to 236. 
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of the said grandparents ; provided, always, there be no 
brothers or sisters of the same side living to succeed 
to the inheritance of the deceased. 

26. If the parents or other ascendants fail, or if the 
bed be separated, and one of the parents only be liv- 
ing, the children or other descendants shall inherit the 
estate. 

27. The estate of the deceased shall go to his next of 
kin, on the father's and mother's side, and be divided 
into two equal parts, without any distinction being made, 
whether the deceased inherited more from his father than 
from his mother, or vice versa, 

28. Eepresentation shall not be admitted among col- 
laterals, further than the grandchildren of brothers and 
sisters, and the children of uncles and aunts inclusively, 
and all other collaterals, being the next of kin of the 
deceased, and in equal degrees shall take per capita^ Q 
to the exclusion of all who are in a more remote degree 
of consanguinity, f) the nearest excluding those more 
remote. 

29. Children having received from their parents mar- 
riage gifts, or goods or money to establish themselves 
in trade, shall be obliged, before they are admitted to 
succeed with the other heirs to the estate of their 
parents, first to bring into the joint estate the advance- 
ment which they have so received, or the just value 
thereof at the time such advancement was made to 
them, in case the property was not valued on the occa- 
sion ; but if a valuation was made, they shall bring 
into collation the estimated amount, producing, however. 



Q) Share and share alike. Every heir an equal share, when all the heirs 
claim in their own rights as in equal degree of kindred. 2. Blackstone's Com- 
mentaries, 516. Novel 118, Cap. 3, $ 1. 

P) Eepresentation extends to the fourth degree. Thus the father is related 
to the deceased in the first degree, the brother in the second, the nephew in the 
third, and the son of the nephew in the fomth degree. The grandfather is 
related to the deceased in the second degree, the uncle in the third, and the 
cousim in the fourth degree. 
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the deed of valuation, and after the same shall have 
been brought in, the whole estate shall be divided into 
two equal parts, one of which shall go to the sur- 
viving parent, and the other to the heirs of the 
deceased. (^ 

The like distribution shall also take place in second, 
third, and subsequent marriagea (^) 
Act No. 12, 1886. To secure, however, the portions of minor children in 
the event of a remarriage of the surviving parent. Ad) 
No. 12, of 1856, of the Cape Colonial Parliameni^ 
entitled "An Act for better securing in certain cases 
the inheritances of minors," provides that the paternal 
or maternal inheritance of the minor children shall be 
first duly ascertained and paid into the "Guardian's 
Fund," or otherwise secured by Deed of Kinderbewys ; 
and a certificate fi:om the Master of the Supreme Court, 
of the payment of such inheritance into the Guardian's 
Fimd, or from the Registrar of Deeds, of the due 
executic(n of such Deed of Kinderbewys, shall be de- 
livered to the Resident Magistrate, (s) and a certificate 
from the Magistrate, certifying that it has been made 
to appear to him that no reason exists, arising out d 
unsecured inheritances of minor children, why the banns 

De Groot, luleid,, B. 2, D. 11, Nu. 11. B. 2, D. 28, Nd. 8 aad 9. 
Lyireglits Red. Vcrtoog over het Notaris Ampt, D. 1, Hoofdstuk 14. Sec 
Collation, pag. 81. Regtsgel. Observ., D. 2, Obs. 45. 

(2) If, however, a mother haying a child by a former marriage, married again 
in commnnity of goods, without ascertaining the paternal inheritance of soeh 
child, the joint estate of the mother and second hnsband was divided into three 
equal parts: — The children of the first marriage took one-third part for their 
paternal inheritance; the mother one-third for her share, and the second 
hnsband the remaining third. In this case the children succeeded to the 
inheritance of their father ab-intestato, and were therefore entitled to one-half 
of the joint estate of their deceased &ther and mother. This half was com- 
mingled with the goods of the mother and her second husband on their 
majriage. A third party was thus associated in the community, and each took 
oslfr-third of the joint estate of the mother and her second husband. Bat 
if both the spouses had children by former marriages, the estate was dirisihle 
into four parts, the children on the paternal and maternal sides tjxdc 
on each side one-fourth, and the parents divided the remaining moiety 
between them in equal shares. HoU. Cons., D. 3, Cons. 16, Nu. 3. 

(8) Act No. 12, 1856, $ 1. 
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of marriage should not be published, shall be delivered 
to the minister before the solemnization of any such 
marriaga 

In case of doubt or question as to the minor's title to 
inheritance, involving matter of law, the Magistrate 
may decline to take upon him to determine without 
legal advice, and may require the party applying for 
his certificate to state, under the inspection and subject 
to the correction of such Magistrate, a case for the 
written opinion of Her Majesty's Attorney-General of 
the colony, and to obtain such opinion for the informa- 
tion of such Magistrate, who shall grant his certificate 
in case the Attorney-General shall be of opinion that the 
minor child or children are not by law entitled to any 
inheritance out of the estate of its or their deceased 
parent ; but the Magistrate shall withhold his certificate, 
in case the Attorney-General shall not give such an 
opinion, or in case no opinion of the Attorney-General 
be produced. (^ 

The foregoing rules of succession shall take effect, if no 
provision is otherwise made by last will and testament, 
by marriage settlement, by deed of valuation of pro- 
perty in behalf of children, passed before Orphan Masters, 
or by any other act or contract 

According to the edict containing the interpretation mtorpretatioii, 
of the Ordinance of Succession, published by the States- 
General of Holland and West Friesland, on the 13th 
May, 1594, the order of succession was firamed with the 
intent and meaning that half-brothers and sisters, and 
their children and grandchildren, should succeed by 
representation with the half hand, if both the parents 
of the deceased be dead. In such case the faU brothers 
and sisters, or their children or grandchildren by repre- 
sentation, related to the deceased on the side of the 
fiither and mother, shall take one half of the goods, 

0) Act No. 12, 1856, $ 2. 
(?) Ibid. § 3. 
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and shall divide the other half equally with the half 
brothers or sisters, or their children or grandchildr^ 
by representation, relatfed to the deceased on one side 
only, (^ and the half brothers and sisters, and their 
children and grandchildren by representation, shall take 
the whole of the goods if only that parent of the 
deceased be dead, by whose side the half brothers and 
sisters are related to the deceased, and the same dis- 
tinction shall be observed among all remoter collaterals 
related on one side only, in their respective d^rees of 
consanguinity. 

The descendants of the grandchildren of brothers and 
sisters related to the deceased in the fifth or remoter 
degree, shall be preferred in the succession to the grand- 
father and grandmother and other ascendants, and to 
uncles and aunts, and their children and grandchildren, 
or remoter descendants, and they shall take per cctpto, 
and not per sti/rpes ; — ^and if either the grandfetther or 
grandmother be dead, not only the ascendants shall be 
debarred from the inheritance of the deceased, but also 
all those who are related to the deceased on the side of 
the deceased parent only, and the inheritance shall be 
divided into two parts, one of which shall go to the 
father's, and the other to the mother's side, — ^and if 
both the grandfather and grandmother of the deceased 
be dead^ the whole inheritance shall go to the side of the 
deceased parent And the same rule shall be observed 
with regard to those successions, that has been laid down 
in respect of the halves and further subdivided parts 
above mentioned. 



C) If there are only half brothers and sisters of one side, the fall brothers 
and sisters take one-half, and divide the other half in eqnal shares with the 
half brothers and sisters ; bat if there are half brothers and sisters on both 
sides, the fall brothers and sisters divide one-half with the half brothers 
and sisters of the father's side, and the other half they divide with those of 
the mother's side. Van der Linden, Laws of Holland, Chap. 10, ♦ 2, 
Nu. 4. 
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By the Charter granted to the Dutch East India Com- ^^^^ ^^^^ 
pany, on the 10th January, 1661, touching the Law of ^f^^^'^"*^^®' 
Inheritance ab-intestatb in the East Indies, the States- 
General enacted that the Political Ordinance pubMshed 
in the year 1580, should be adopted as the nde of suc- 
cession ah-intesbato in the East Indies, &a, subject to 
the Interpretation proclaimed by the States, on the 1 3th 
May, 1594, with this modification^ however, that one of 
the parents of the deceased being dead, the surviving 
parent shall inherit the whole of the estate of the 
deceased, jointly with the brothers and sisters of the 
deceased, whether full or half brothers and sisters, or 
their children or grandchildren by ^representation, to 
wit : — the father or mother of the deceased, one-half, 
and the brothers and sisters, or their children or grand- 
children, the other half. 

In such case, the half brothers and sisters, or their 
children or grandchildren, must be related to the de- 
ceased on the side of the deceased parent, Q) and if the 
deceased left no brothers or sisters, but brothers' and 
sisters' children or grandchildren, the children or grand- 
children of the brothers or sisters of the deceased shall, 
in like manner, take by representation one-half of 
the estate, and tlie surviving father or mother the 
other half ; and if there be neither brothers nor sisters, 
nor brothers' nor sisters' children or grandchildren of 
the deceased living, in such case the surviving father or 
mother shall succeed as imiversal heir to the property 



Thus A., a widower having six children by a former marriage, marries 
B., by whom he has three children. A. dies ; one of his children by B. affcer- 
wards dies. The goods of the deceased child are distributed thus : — B. takes 
one-half, and the other half is divided in equal shares amongst the eight cMldren, 
the half-brothers, namely the six children of A. by the former marriage 
l)^g related to the deceased child by the side of the deceased parent 
A. But if A. had survived his second wife, B., the half brothers would not 
uiherit, they not being related to the deceased child by the side of the deceased 
parent B. and the full brothers of the deceased chUd would take one-half, 
and the surviving parent A. the other half, to the total exclusion of the half- 
brothers. See opinion. Appendix No. 6. 
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of the deceased, Q and be preferred to all collateral^ 
but the immoveable property of the deceased shall fol- 
low the law of the place where it is situated. 

If^no next of kin to the intestate can be found, then, 
according to the law of North Holland, the survivor of 
two married persons succeeds aihintestato to the property 
of the deceased spouse. (*) 

On fedlure of aU the persons above enumerated, the 
proceeds of an intestate's estate escheat to the Crown, 
and become payable to the colonial government, (^) if 
they remain unclaimed for a period of forty years. 

Intestate estates being now administered by executors 
dative, appointed under the provisions of Ordinance 
No. 104, dated 5th July, 1833, by the Master of the 
Supreme Court, who succeeded to the functions of the 
late Orphan Chamber, (f) the distribution of such estates 
continues to be made in conformity with the foregoing 
rules. Thus the general rule of succession at present in 
force in this colony is as follows : — 

1. The lineal descendant's children, grandchildr^ 
and further descendants per stirpes m vnjmitwm; the 
children in equal portions, and the children of a deceased 
child taking the share of that child jv/re representatumis, 
(^) illegitimate children succeeding to their mother^s estate 
equally with those who are legitimate. 

0) The mother sacoeeds to her illegitimate child, onless that child waa 
begotten in adultery or incest. De Groot, Inleid., B. 2, D. 81, Ka. 3 & 4. 
Note, f 5, 6. 

P) De Groot, Inleid., B. 2, D. 80, § 2. Schorer's Note. Van der Vorm, 
Vereterfregt, page 196 to 208. 

Ordinance Nt). 106, Section 36. Escheats form a source of rerenne 
to the Colonial Government, sereral sums having been paid on this accooot 
into the Colonial Treasury. 

{*) See note, page 168. 

('*) A reference to the first chapter of the Novel Constitution "on the 
succession of descendants " (See ante, page 42), will show the origin of this 
rule. By the laws of Rome, the chilckren or lineal descendants were pre- 
fierred, and on faflure of these, the fiither and mother, or lineal ascend- 
ants, succeeded, together with the brothers and sisters, though by the law 
of the Twelve Tables the mother was originally, on account of her aex, 
excluded. 
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2. On failure of children, grandchildren, and further 
descendants, the parents, or lineal ascendants, in equal 
shares, Q) the mother succeeding her illegitimate child ; 
and if one of the parents be dead, the surviving parent 
takes one half, and the brothers and sisters of the 
whole and half blood the other hal^ in equal portions ; 
if the latter are related by the side of the deceased 
parent, together with the representatives of a deceased 
brother or sister, the illegitimate brothers and sisters 
succeeding to each other equally with those who are 
legitimate, if they are the oflfepring of the same mother. 

3. In default of brothers and sisters, or their descend- 
ants> the surviving parent takes the whole estata 

4u Both parents being dead, the brothers and sisters, 
or their children or grandchildren by representation, sub- 
ject to the interpretation of 13th May, 1594, if there are 
half brothers and sisters. (^ 

5. In defect of full brothers and sisters, or their 
descendants, the half brothers and sisters on the deceased 
&ther s side take one hal^ and those on the mother's 
side the other half. The descendants of brothers' and 
sisters' grandchildren take per capita, the nearest ex- 
cluding those lAore remote. 

6. Grand&thers and grandmothers. 

7. Uncles and aunts, ^ with their children, by repre- 
sentation. 

8. The descendants of uncles and aunts' children per 
capita, the nearest excluding those more remota 

9. Qreat-grandfetthers and great-grandmothers. 

10. Great-uncles and greai-aunts. 

11. Their next descendants per capita. 

12. Great-grandfathers' and great-grandmothers' pa- 
rents. ' 



C) See ante, page 48, " on the Succession of Ascendants.*' 
(') See ante, page 44, '' on the Succession of Collaterals." 
?) Ibid. 
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13. Their next descendanta 

14. Qreat-gmndfathera* and great-grandmothers' grand- 
parents, or their next descendanta 

15. Great-grandfathers' and great-grandmothers' greafc- 
grand parents, or their next descendanta 

16. The husband or wife of the deceased, on failure 
of kin. 

17. The Crown. 



Note. — ^The Orphan Chamber was estabUshed by the Dutch 
Government in the year 1691, for the administration of testate 
and intestate estates, in which there were minors or heirs residait 
abroad. The duties of the department were regulated by instruc- 
tions successively issued in the years 1714, 1793, 1804, and 1828. 
It was abolished on the 1st March, 1834, from which date 
testate and intestate estates have been administered by ezecutois 
testamentary and dative, appointed under the provisions of the 
Ordinances Nos. 104 and 105, and the duties of the Orphan 
Chamber have been performed by the Master of the Supreme 
Court, under the provisions of the Ordinance No. 103. 

The capital of the Orphan Chamber arose from moneys invested 
at interest belonging to minors, absent and unknown persons, 
major heirs, and unpaid creditors. It was administered under 
the instructions above mentioned, until the 1st March, 1834, 
when it was paid over to the Master of the Supreme Court, by 
whom it continues to be administered, in virtue of the provi- 
sions of the Ordinance No. 105, mider the denomination of 
the Guardian's Fund. • As portions of this fund are re-paid, 
they are from time to time re-invested by the Master. 

The moneys payable into this fund since March, 1834, consist 
of the inheritances of minors, lunatics, and persons absent from 
the colony. Interest at the rate of one per cent, less than the 
legal rate is paid on the moneys of minors and lunatics, and one- 
half the legal rate is allowed to absent or unknown heirs for a 
period of five years, if they remain so long absent or unknown, 
but to the latter compound interest is not allowed. Ordinaoce 
No. 105, Sec. 28. 
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CHAPTER THE SIXTH. 



OF INSTRUMENTS IN GENERAL. 



All persons, not prohibited by law, are allowed to what penou are 
contract. Prohibited persons are — minors, prodigals SStractnig. " 
under curatorship, idiots, and lunatics, except by the 
instrumentality of their tutors or curators ; married 
women, without the authority of their husbands ; and 
drunkards, when their dnmkenness deprives them of 
reason. (^ 

A married woman publicly carrying on trade, can when women and 

*^ *> */ o ' minoTB are capable 

bind herself and her husband in all matters relating to <>' contractiiig. 
such trade, and can alienate and mortgage the property 
belonging to the business, without the authority of her 
husband. ^ 

Married women with the authority of their husbands, 
minors with the authority of their tutors, minors who 
have obtained a decree of venia cetatis, and minors about 
to enter into marriage with the consent and assistance 
of their parents or tutors, are capable of contracting ; 
and married women who have reserved to themselves 
the administration of their property by ante-nuptial 
contract, can contract without the assistance of their 
husbands. (^ 

A married woman cannot alienate or mortgage either 

ft Dc Groot, Inleid., B, 1, D. 8, Nu. 9, B, 2, D. 48, Nu. 7- B. 3, D. 
3, J 2, Nu. 18, D. 14, Nu. 7. B. 8, D. 48, Nu. 21. 

P) De Groot, Inleid., B. 1, D. 5, Nu. 86, 37. RegtsgeL Obsenr., D. 4, 
Observ. 7. 

Regtsgel. Obs., D. 4, Ob8. 7. 
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her own or her husband's property, nor contract any 
debts, nor bind herself or her husband ; and were she to 
do so, it would be of no effect 

A husband would, however, be liable if he was bene- 
fited by his wife's contract. (^ But a married woman 
can contract for the supply of necessaries for her hus- 
band's family, and she cannot be prevented from doing 
so, unless judicially interdicted, of which public notice 
must be given. (®) 

Minors may contract for their own advantage, and 
would be liable if enriched by the transaction. (*) 

But a minor cannot alienate or mortgage his property, 
or bind himself surety for another, f ) 
particaian to be The uotary should see that the parties appearing be- 
notary. fore him are capable of contracting, and if they contract 

in their own names, or for another, in the latter case 
reciting the instrument under which they claim to act^ 
and which should therefore be produced to him, to enable 
him to set forth the title. 

It is not essential to state that the contract or obliga- 
tion is entered into by the appearer for him and his 
heirs, for the heirs are boimd, though not specially named 
in the instrument^ unless the object of the obligation is 
personal to the contracting party. 

The notary should bear in mind that error, undue 
influence or fear, deceit, and inequality, or exorbitance 
of price, vitiate contracts, and that they are void if made 
without a consideration, or for a felse consideration, or 
for a consideration repugnant to justice, good fidth, and 
morals. 



(») De Groot, Inlwd., B. 1, D. 5, Nu. 86. B. 8, D. 8, { U. 

6 Ibid. Nu. 38. 

P) Ibid. Nu. 88. 

W Ibid. B. 1, D. 8, Nu. 12, B. 8, D. 1, Nu. 28, D. 6, Nu.7, 
B. 8, D. 80, Nu. 8. 

Ibid. B- 1, D. 8, Nu. 9, B. 2, D. 48, Nu. 7. R^M* 
Obs., D. 2, ObB. 60. 
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Fersoiis prohibited 0) from lmn£t witnesses to notarial penont prohibited 

. ., . ^ ' '^ from being wlt- 

acts and mstniments are — »««» *» "oJSi? 

acts ana instra- 

1. Mal^s under fourteen years. "^^ 

2. The sons of the appearer, and all others related to 
hina by consanguinity. 

3. Prodigals under curatorship. 

4. Idiots and lunatics. 

5. Dea^ dumb, and blind persons. 

6. Women, whether married or unmarried. 

7. Hermaphroditea 

8. The ^Either and son of the notary before whom the 
act is passed 

9. Infemous persons judicially convicted as such. 
The instrument should be read over to the appearer 

by the notary, in the presence and hearing of the wit- 





ACQUITTALS. 

ACQUITTAIi AND DISCHARGE OF ALL TRANSACTIONS AJP) 
ACCOUNTS SETTLED BY AN AWARD, MADE A RULE OF 
COURT. 

Enow all men by these presents, that on this, the 
day of. , in the year of Our Lord Ono Thou- 
sand Eight Hundred and before me, H. T., of Cape 

Town, Cape of Good Hope, Notary Public, by ^e 
authority of Government^ duly admitted and sworn, 
and in presence of the subscribed witnesses ; personally 
came and appeared A B., of Cape Town, who did 
declare to have, in pursuance of a certain award made 

and executed by CD., upon the day of last, 

and which award was upon the day of. last 

past^ made a Rule of Court, and concerning certain 

C) Kersteman, Freeceptor der Jonge Notarissen. KerstemaD, Nieuwe Oeffen- 
aclioole der Notarissen, pag. 24. 
Ibid. Nieuwe Oeffenschoole der Notarissen, pag. 20, 29. 
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differences which had been submitted to the said C. D, 

by him, the appearer, and E. F. of. , respecting 

divers transactions and accounts relating to the estate of 
G. D., as by reference to the said Eule of Court had, 
will more fully appear, remised, released, and for ever 
quitted daim, and by these presents, he doth for him- 
self his heirs, executors, and administrators, for ever 
remise, release, and for ever quit claim unto the said 
E. R, of and concerning all the said transactions and 
accounts relating to the said estate, and of and concern- 
ing every matter and thing in the said Rule of Court 
mentioned, or any part thereoi^ and from all manner of 
actions, suits, debts, dues, sum and sums of money, 
accounts, reckonings, bonds, and other specialities, cove- 
nants, contracts, agreements, promises, variances, claims^ 
and demands whatsoever, both at law and in equity, 
which he, the appearer, now hath or at any time here- 
tofore had, against the said E. R, for or in respect o^ or 
in anywise relating to the differences and disputes, mat- 
ters and things, hereinbefore mentioned or referred to, 
jBx>m the beginning of the world to the day of the date 
of these presents. 

Thus done and passed at Cape Town aforesaid, the 
day, month, and year first afore-written, in presence of 
the subscribed witnessea 

A. B., 
As WitTiesaes : Quod Attestor. 

L. H., H. T., 

J. K Notary PvUic 

ACQUITTAL AND RELEASE FROM AN HEIR TO THE EXECU- 
TOR DATIVE OF HIS FATHER'S ESTATE, ON APPROVING 
ACCOUNT OF ADMINISTRATION AND RECEIVING HIS 
INHERITANCR 

Know all men by these presents, that on this, the 

day of , in the year of our Lord One Thousand 

Eight Hundred and , before me, H. T., of Cape 
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Town, Cape of Good Hope, Notary PubKc, duly ad- 
mitted and sworn, and the witnesses after mentioned, 

personally came and appeared A. B, of , one of 

the heirs of his father, the late C. B., who did own and 
acknowledge to have received from E. F., executor inheritance re- 
dative to the estate of the said C. D. deceased, the 

sumof , in full satisfaction of the inheritance 

due and owing to the appearer from the estate of his 
deceased father, according to an account of the admin- 
istration and distribution of the said estate, lodged by 
the said executor dative with the Master of the Supreme 
Court, on the... 

And whereas the said appearer did declare to have Aocotmtexamined. 
inspected and examined all the documents and vouchers 
relating to the administration of the said estate, to have 
found the said administration to be correct, and fully to 
approve of the same. 

Now, these presents witness, that, in consideration of 
the premises, the said appearer doth hereby remise, Reieaw. 
release, acquit, exonerate, and discharge the said 
executor dative, his heirs, executors, or administrators, 
of and from all action and actions, cause and causes of 
action, suits and demands whatsoever, which he, the 
appearer, hath, or can or may have, against the said 
executor dative, his heirs, executors, or administrators, 
for or on account of his paternal inheritance as afore- 
said, renouncing, therefore, all and every exception, 
which may be taken hereafter to the aforesaid adminis- 
tration, particularly those* of revision of account and 
errors of calculation. 

And the said appearer doth hereby covenant, promise, covenaat for m- 
and agree, that he shall and wiU, from time to time, 
and at all times hereafter, effectually save, defend, 
keep harmless and indemnified, the said executor dative, 
liis heirs, executors, and administrators, of and from all 
costs, charges, damages, and expenses, which he, they, 
or any of them, shall at any time or times hereafter 
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sustain, expend, or be put to, for or by reason of tte 
payment so made to him, the appearer, as aforesaid, or 
for or on account of any matter or thing whatsoerer 
concerning the premises, binding for the security hereof 
his person and property, according to law. 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presehce of G. H. and L El, 
as witnesses 

A.B., 
As Witnesses : Quod Attestor. 

G. H. H. T., 

L K Notary PuUie. 



Payment is made at the expense of the debtor. Therefore, if 
he desires an acquittance before a notary, the acquittance should 
be passed at his expense. Q 



AKTICLES OF APPRENTICESHIP TO A PRINTER. 

Be IP HEREBY MADE KNOWN, (^ that on this, the 

day of. , One Thousand Eight Hundred and 

before me, H. T., Notary Public, by the authority of 
Government, duly sworn and admitted, residing in 
Cape Town, Cape of Good Hope, and in the presence of 
the witnesses who have hereunto subscribed their names, 
personally came and appeared : 
Tutor datiTecoTe- A. B., of Capo Town sforcsaid, printer, of the cme 

Hants for hif ward's ^^ _. , —» j: ^ 

■«'▼*<»• part, and C. D., a minor, aged years, or there- 

abouts, assisted by his tutor dative, K F., also residing 
in Cape Town aforesaid, of the other part^ the said 
E. F. being thereto duly appointed, as appeared to me, 



Q) Potbier on Obligations, Part 8, Chap. 1, Art. 5, 5 2. 

(^ This expressioD, "Be it hereby made kaown/' was in use among the 
notaries at Rotterdam as far back as the year 1422. Schielandsche Oad- 
heden, page 407. 
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the notary, by letters of confirmation, granted to the 
said E. F., by the Master of the Supreme Court, on 

the , which letters of confirmation were duly 

exhibited to me, and these appearers did declare to 
have contracted and agreed, as by these presents they 
do contract and agree, each with the other, as follows, to 
wit : — 

The said C. t>,, of his own firee will, and with the 
consent and approbation of his said tutor, testified, by 
his executing these presents, doth put, place, and bind 
hhnself as an apprentice to the said A. B., to learn his 
trade of a printer, and to serve him from the day of 
the date hereof, until he shall have attained the age of 

years, which will be in the year of x)ur Lord One 

Thousand Eight Hundred and 

And the said C. D. 3oth hereby covenant, promise, 
and agree,^ that during all the aforesaid period he shall 
and will faithfully, diligently, and honestly serve him, 
the said A. B., and obey and perform all the lawful 
commands of the said A. B., and those who may be 
put in authority under him, and shall not, nor will 
spend or waste any of the moneys, goods, or 
efiects of the said A. B., with which he shall at any 
time be entrusted ; — ^That he will keep the secrets of 
the said A. B., and that he will do no hurt, nor 
knowingly suffer it to be done by others, to the said 
A B. ; — That he will not frequent taverns or public 
houses, nor absent himself from the service of the said 
AB., either by day or night, at any time during the 
said perio<^ without his leave first had and obtained, 
aad also shall and wiU, in all matters and things 
whatsoever, during the said term, demean and behave 
himself as a g yod, true, and faithful apprentice ought 
to do. 

And the said A. B., in consideration of the services Mwter eoTenutt 

to Instructy 

SO to be performed by the said C. D., as aforesaid, doth 
hereby for himself his heirs, executors, and assigns, 
N 2 
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covenant, promise, and agree, that he shall and will, 
during the said period, teach and instruct, or cause to 
be taught and instructed, the said C. D., in the trade 
of a printer, and all other employments relating 
thereto, and shaU and wHl, during the said term, find 
and provide, or cause to be found and provided, for the 
^ )MM«d tpprentice, said C. D., good and sufficient meat, drink, washing, 
and lodging, and medical attendance in case of sick- 
nesa And it is hereby agreed, that the said A. K, 
his heirs, executors, administrators, or assigns, shall 
and wiU well and truly pay, or cause to be paid, unto 
jjjwrc«t«jaai-the said C. D., the sum of......... per annum, during 

the said period of apprenticeship, such payments to be 
made monthly and on the first day of every month, as 
the same shall fall due, the first payment to be made 
on the .day of. One Thousand Eight Hun- 
dred and 

For the due performance of aU and every the coven- 
ants and agreements herein-contained, the said parties 
under obligation of hereby bind themselves, each to the other, their per- 

thelr persons and •' ' . . i • • xi 

propwrty. go^g aj^(j property of every description, submittmg the 

same, and the choice thereof, to constraint and execution, 
as the law directs. 

Thus done, contracted, and agreed, at Cape Town 
aforesaid, the day, month, and year first above written, 
in the presence of the witnesses, G. H. and I. K. 

A. B., 
C. D, 

Assisted by his Tutor Dative. 
E.F, 
Quod Attestor. 
As Witnesses : H. T., 

G. H., Notary PvUie. 

IK. 
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OF ASSIGNMENTS. 



An assignment or cession of a bond must be made at AnignmBnu to be 

made at the tine 

the time of payment. It cannot be, made afterwards, <>' p«7w«it. 
except in the two following cases, for the payment 
having extinguished all the rights and actions of the 
creditor, a cession cannot afterwards be made of actions 
which no longer exist. 

A cession of a bond may be made after the payment : when they maybe 

•^ , . made after pay- 

1. If there was any express or implied agreement "^•''^ 
preceding the payment, or at the time the payment was 
made, that the creditor, on receiving the money, should 
make a cession. (^ 

2. If the action still subsists. 

By the cession the right of the cedent is extinguished, 
but the cessionary must give notice of the cession to 
the debtor, for if he omits to do so, and the debtor 
pays the cedent> the payment is held to be valid, and 
the cessionary has no other resort but against the cedent, 
unless the debtor had knowledge of the cession. 

The expression " vryen en waarenj' free and warrant. Meaning of the 
means to secure to the purchaser or cessionary, the fuU warrant. 
and lawful property of the thing ceded, to insure or 
indemnify him against eviction, or to warrant and hold 
him hannless against all (demands or claims which a 
third person may make and sustain to the property sold 
or transferred in all time to coma By it the cedent 
does not guarantee the solvency of the debtor, or suflS- 
ciency of his sureties, but he must show that the per- 



(0 Pothier on Obligations, Part 1, Chap. 1, $ 1, Art. 7, 95 ; Part 8, 
Cbap. 1, Art. 6, i 2. Barge on Colonial and Foreign Law ; Title, Sale of 
Incorporeal Moveables. Huber, Hedendaagscbe Regtsgeleerdheid, B. 8, Kap. 
\i 26, 27. 

W Voet, Lib. 4«, Tit. 1, Nu. 80. De Groot, Inleid., B. 3, j). 3, { 81. 
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son is a debtor, and that he is indebted in the amount 
stated ; and although this clause be not expressed in a 
bond, it is understood. (^) 
When the holder If a stranfifer pays a debt to which he is not liable, 

may decline to cede ° Jr •/ ^ 

• bond. and in the discharge of which he has no mterest, the 

creditor is not obliged, if he does not think propw, to 
cede his actions to him — except in the case of bills of 
exchange. 



AMifiunent. 



ASSIGNMENT OF A LEGACY, WITH POWER OF ATTORNEY 
TO RECOVER THE SAMK 

Be IT HEREBY MADE KNOWN, that on this, the 

day of. . .., in the year of Our Lord One Thousand 

Eight Hundred and , before me, H. T., of Cape 

Town, Cape of Good Hope, Notary Public, by lawftil 
authority duly appointed and sworn, and in the presence 
of the subscribed witnesses, personally came and ap- 
peared A. B., of the one part, and C. D., of the other 
part, who declared, that they have made and executed 
the following agreement and instrument of assignment^ 
to wit : — 

The said A. B., in consideration of the sum of , 

now justly due and owing by him to the said C. D., and 
for better securing the payment of the same to the said 
C. D., hath bargained, sold, assigned, transferred, and 
set over, and by these presents doth bargain, sell, 
assign, transfer, and set over, unto the said C. D., liis 
executors, administrators, or assigns, all the right, title, 
interest, claim, or demand whatsoever, of him, the said 

A. B., in and to a certain legacy, to the amount of. 

to which the said A. B. is entitled, under the last will 

and testament of T , deceased, to have and to 

hold the said legacy of. , to the said C. D.» 

0) De Groot, Inleid., B. 3, D. 14, Nu. 26, D. 15, f 4, 5. 
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his executors, administrators, or assigns, from hence- 
forth, to his and their own proper use and behooi^ under 
the provisos and conditions hereinafter mentioned. 

And the said A. B. doth hereby irrevocably nominate, poirer or Attorney 
ccaistitute, and appoint the said C. D., to be his true 
and lawful attorney, in reinfi auam, and for the exclusive 
benefit of the said C. D., with full power and authority, 
for him and in his name, place, and stead, to ask, 
demand, sue for, recover, and receive, from the execu- 
tors of the will of the late , or whomsoever else 

is, or shall, or may be, liable to pay the same, so soon as 

the same shall become payable, the said legacy of , 

hereby assigned, and upon receipt of the same, or any 
part thereof to give, sign, and execute a receipt and 
discharge for the same, or such general release as shall 
be sufficient 

And in case the said legacy shall not become payable covenant to mu. 
within twelve months from the date hereof, then to sell 
and dispose of the same for the best price that may be 
obtainable, and to make due cession and assignment to 
the purchaser thereof; and, generally, to do all such 
other lawful acts, matters, and things, as may be neces- 
sary in the premises, with full power also to his said 
attorney to substitute and appoint one or more attorney 
or attorneys \uider him with the like powers, — ^hereby 
ratifying and confirming all and whatsoever his said 
attOTney, or his substitute or substitutes, shall do, or 
cause to be done, in the premises by virtue of these 
presents. 

Provided, always, and it is hereby agreed, by and proTiw. 
between the said parties, that the sum and sums to 
come to the hands of the said C. D., his executors, 
administrators, or assigns, by virtue of these presents, 
shall be received by him or them upon trust, in the first ^^^ *»«•'• 
place to retain so much thereof as may be necessary. 

to pay and satisfy the said sum of. , together with 

the interest which may have grown due thereon, cal- 
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dilated at the rate of per cent, per anTinin, from 

the date hereof to the date of payment, and such expen- 
ses as may attend the receipt or sale of the said lega<7jr, 
and then upon trust to pay to the said A. B., his heirs, 
executors, administrators, or assigns, the balance of the 
sum which shall come to his hands by virtue of these 
presents. 
coTenant to iw- Aud providcd, always, and it is hereby agreed by and 
pnymeat. bctwcen the said parties, that if the said A. B., his 

executors, or administrators, shall pay, or cause to be 
paid, to the said C. K, his executors, administrators, or 

assigns, the said sum of , together with the 

interest thereon as aforesaid, at any time within twelve 
months, reckoned from the date hereof then this pre- 
sent assignment, and every matter and thing herein 
.contained shall cease, determine, and be void, to all 
intents and purposes whatsoever. 

For the due performance of all and singular the 
premises aforesaid, the said parties hereby bind them- 
selves each to the other, their persons and property of 
every description, according to law. 

Thus done and passed, at Cape Town, the day, month, 
and year above written^ in the presence of E. F. and 
G. H., as wifaaesses. 

A, R, 
C. D., 
Quod Attestor, 
a T., 
Witnesses : Notary PvJMc, 

E. F., 
G. H. 



Digitized by 



Google 



Ck 6.] ASSIGNMENTS. 181 



ASSIGNMENT OF A BOND WITH INDEMNITY, AND 
WITHOUT SECURITY. 

Be it hereby made known, that on tliis, the...... 

day of. , in the year of Our Lord One Thousand 

Eight Hundred and , before me, H. T., of Cape 

Town, Cape of Good Hope, Notary Public, by lawful 
authority duly appointed and sworn, and in the pre- 
sence of the subscribed witnesses, personally came and 
appeared A. B., of Cape Town, in his capacity as 
treasurer of the South African Private Widows' Fund, 
who declared by these presents to transfer, assign, and Asdgamwt. 
set over, in full and free property, unto and on behalf 
of C. D., of Cape Town, a certain mortgage bond to be 
annexed to the grosse hereof, bearing date the...... day 

of , One Thousand Eight Hundred and , 

signed and executed by K F., in favour of G. H., as 
president, I. K, as vice-president, and the said A. B., 
as treasurer of the South African Private Widows' 
Fund, or of the president, vice-president, and trea- 
surer of the said Widows* Fund for the time being, 
or to the order of the said G. H., I. K, and A. B., 
the president, vice-president, and treasurer of the 
said Widows* Fund for the time being, for the sum of 

, with the interest from , at the rate 

of. per cent, per annum, by which bond the said 

E. F. has mortgaged a certain place called , and 

also a certain piece of perpetual quitrent land adjoining 

thereto, situated at , in the district of , 

as per deed of transfer, of the day of , 

One Thousand Eight Hundred and , together 

with the act of security thereto annexed, passed before 

the Notary Public , and competent witnesses, 

on the day of , One Thousand Eight 

Hundred and ..•., whereby L. M. and N. O. have 

bound themselves, tho first mentioned in his own per- 
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BenanciattoB of 
tltte. 



Indemnity. 



son, and the last mentioned in her capacity as general 
agent of her husband, P. Q., as sureties m solidum, for 
the payment of the said bond. 

And the said appearer, in his capacity aforesaid^ did 
further declare, by these jwresontei, to renounce unto and 
pn behalf of the said C. D., his heirs, executors, adimii- 
istrators, or assigns, to and for his or their own absdiute 
use and benefit, all the right and title whatsoever, 
which the said South African Private Widows' Fund 
BOW hath, or ever heretofore had, in and to the afore- 
s^d bond, and in and to all the interest due, and to 

grow due for and in respect of the same, from the , 

as also to the said act of security, and to bind himself 
in his said capacity, to secure and indemnify this act 
and deed against all losses and daiQages according to 
law, and doth hereby acknowledge that the said capital 
has been fully paid to and received by him from the 
said 0. D. 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of the witnesses^ R S 
and T. U. 

A B., Treasv/rer, 

Quod Attestior. 
WUneasea : H. T., Notary FvUic 

K S., 

T. U. 



ASSIGNMENT OF SEVERAIi BGNBS, WITH INDEMNITY 
AND PERSONAL SECURITY. 






Be it hereby made known, that on this, the 

day of , in the year of Our Lord One Thousaad 

Eight Hundred and .., before me, H. T„ of Cape 

Town, Gape of Good Hope, Notary Public, by la^td 
aut)^ority duly admitted and i^om, and in the pre- 
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sence of the subscribed witnesses, personally came and 

appeared A. B., of , who dedared by these 

presents, that for and in consideration of the sum of oonsideniuoii. 

, to him, the appearer, well and truly paid by 

0. D., in fuU of the bonds hereinafter mentioned, the 
receipt whereof he, the appearer, doth hereby acknow- 
ledge, he, the appearer, doth by these presents transfer, AMignment. 
assign, and set over, in full and free property, unto and 
on behalf of the said C. D., the following bo^ds, to 
wit : — 

A certain mortgage bond to be annexed to the grosse 

hereof, bearing date the , signed and executed 

by E. F., in favour of G. H., by him ceded to I. K,, 
and by him to the said appearer, for the sum of.......... 

with the interest from ^, at the rate of. per 

cent, per annum, — by which bond the said E. F. hm 
mortgaged a certain piece of land« with the buildup^ 

thereon, situated at , called , as per deed 

of transfer, dated , a certain mortgage bond to 

be jomexed to the grosse hereof bearing date the 

signed and executed by the said E. F., in favour of the 
late Orphan Chamber, a^od by the Mfis^ter of the Su- 
preme Court, as administering the affe^irs of that Depart- 
ment, oeded to the said appearer, for the sum of £ , 

with the interest from , at the rate of. p^r 

cent, per annum, by which bond the said E. F. has 
inoi*tgaged his house and premises, situated in this Table 

Valley, as per deed of transfer, dated , and L. M. 

and N. O. have bound themselves as sureties in aolidum, 
and joint principal debtors, together with the act of 
security thereto annexed, passed before the Notary Pub- 
lic, J. H. R, and witnesses, on the , whereby P. 

Q. has bound himself as surety ,in solidum, and joint 
principal debtor, for the said sum, together with the 
said N. O., in the place and stead of the said L. M., 
deceased. 

And the said appearer frirther declared, that he doth 
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ISSIOKMENTS. 



[Ch. 6. 



B«iitmciAtlon of 
tltU. 



Indemnity, 



JBBCurlty. 



Covenant to In- 
demnify the sure- 
ty. 



by these presents renounce unto and on behalf of the 
said C. D., his heirs, executors, administrators, or 
assigns, to and for his or their own absolute use and 
benefit, all the right and title whatsoever, which he, the 
appearer, now hath, or heretofore had, in and to the 
aforesaid bonds, and the interest to grow due for and 

in respect of the same, from , and also to the said 

act of secTirity, the appearer binding himself, his heirs, 
executors, and administrators, to secure and indemnify 
this his act and deed against all losses and damages^ 
according to law ; and further binding himself as 
surety in 8olidv/m, and joint principal debtor, for the 
due payment of the said bonds and of the interest to 
grow due thereon, renouncing all benefit from the legal 
exceptions ordinia seu excuasionis et diviaioniSf with the 
meaning and effect of which he, the appearer, declared 
himself perfectly acquainted. 

Then appeared the said E. F., who promised to 
indemnify and hold harmless the said A. B., from all 
losses and damages that may arise by his becoming 
surety as aforesaid, binding for the security hereof his 
person and property, according to law. 

Thus done and passed, at Cape Town, the day, month, 
and year first aforesaid, in the presence of E. S. and 
T. U., as witnesses. 

■ A. B„ 

•H E. F., 

•" Quod Attestor. 

H. T., 
Witneeaea : Notary PvUic 

B, S., 

T. U. 



. i' 
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SHOBT FOBM OF ASSIGNMENT OF A BOND, WITH INDEMNITY. 

Be it hereby made known, that on this, the 

day of , in the year of Our Lord One Thousand 

Eight Hundred and , before me, H. T., of Cape 

Town, Cape of Good Hope, Notary Public, by lawful 
authority duly admitted and sworn, and in the presence 
of the subscribed witnesses, personally came and ap- 
peared A. B., of Cape Town, who declared by these 
presents, to cede and transfer in full and free property, 
to and on behalf of C. D., his heirs, executors, or 
assigns, a certain bond, to be annexed to the grosse 

hereof, bearing date the , signed and executed by 

E. F^ in favour of him, the appearer, for the sum of 

, with the interest from , at the rate 

of per cent, per annum. 

Wherefore he, the appearer, renouncing all the right 
and title which he heretofore had in and to the said 
bond, did in consequence acknowledge to be entirely 
dispossessed thereof and disentitled to the same, and 
that^ by virtue of these presents, the said C. D, now is, 
and henceforth shall be, entitled thereto, conformably 
to local custom ; moreover promising to free and war- 
rant this deed of cession and transfer at all times, 
according to law, acknowledging to have received the 
amount of the said bond, with the interest due thereon. 

Thus done and passed, at Cape Town, the day, month, 
and year above written, in the presence of Q. H. and 
I. K, as witnessea 

A. B., 
Qtiod Attestor. 
As Witnessea : H. T., 

G. H,, Notary Public, 

IK 
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SHORT FORMS OF ASSIGNMENTS OF BONDS BY INDORSE- 
MENT, WITHOUT INDEMNITY. 

Enow all men by itoisE PREgENTs, that I, the 
within-named A. B., for and in consideration of the 
sum of. , to me in hand paid by C. B., the re- 
ceipt whereof I do hereby acknowledge, have assigned, 
traiisfert-ed, and iSet over, and by these presents do 
assign, transfer, and set over unto the said C. D., his 
executors, adtiunistrators, or assigns, the within-written 

b6nd of. , and all the interest due and to grow due on 

the same, and all my right, title, interest, diaim, and 
demand whatsoever oi^ in, and to the same. 

In witness whereof I have hereto set my hand, at 

Cape Town, this day of. , One Thousand E^t 

Hundred and 

A.E 



I acknowledge to have received from A. B., tiifi 
antount of this bond, with the interest thereon, from the 

•••, whereof I hereby cede, transfer, and make 

over this bond, with all the rights title, and interest 
thereto appertaining, to and on behalf of the said A. B., 
his order, or assigns. 

Cape Town, Cape of Good Hope, this 

A.B. 



ASStTMPTION OF A CO-EXECUTOR, BY VIRTUE OF A WILt 

Know all men whom it may concern, that on 

this, the day of , in the year of our Lord 

One Thousand Eight Hundred and , before me^ 
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H. T., Notary Public, duly sworn and admitted by 
the Government of the Colony of the Cape of Good 
Hope, residing in Cape Town, in the presence of the 
subscribed witnesses, personally came and appeared 
A. B., widow of the late C. D^ of Cape Town, in her 
capacity as executrix of the last will and testament aecitai of irm. 
of her deceased husband, the said 0. D., bearing 

date the day of , One Thousand Eight 

Hundred and , and administratrix of his estate 

and effects. 

And the said appearer declared, that by virtue of 
the power of assumption vested in her by the said last 
will and testament^ she hath duly nominated, assumed^ A«nuaption. 
and appointed, as by these presents she doth nominate^ 
assume, and appoint, E. F., of Cape Town, to be and 
act as a co-executor of the said last will and testament^ 
and co-administrator of the estate and effects of her 
deceased husband, the said C. D., jointly with her, the 
said appearer. 

Wherefore the said appearer doth by these presents 
grant to the said E. F., all such powers and iluthorities 
as are by law vested in executors and administrators, 
promising to ratify, approve, confirm, and allow all and 
whatsoever the said E. F. shall do in his capacity as 
such assumed executor and administrator aforesaid. 

Thus done and passed, in Cape Town, the day, mcMith, 
and year aforesaid, in the presence of G. H. and L K. 
as witnesses. 

A.B., 
Quod AUesftar. 
H. T., 
A$ Witrvessea : Notary PvhUc: 

G.H. 
I. K. 



Digitized by 



Google 



188 



AISSIONMENTS. 



[Oh. 6. 



ItaeitalofwiU. 



AMumption. 



A«oeptanee of 
tnut. 



ASSUMPTION OF A CO-EXECXTTOE, ADMINISTRATOR^ AND 
GUARDIAN, BY VIRTUE OF A WILL. 

Know all men whom it mat concern, that od 

this, the r -day of , in the year of Our Lord 

One Thousand Eight Hundred and , before me, 

H. T., Notary Public, duly sworn and admitted by the 
Government of the colony of the Cape of Good Hope, 
residing in Cape Town, in the presence of the sub- 
scribed witnesses, personally came and appeared A 
B., of Cape Town aforesaid, in his capacity as one of 
the executors of the last will and testament of C. D., 

deceased, bearing date the day of , One 

Thousand Eight Hundred and .., and as one of the 

administrators of his estate and eflfects, and one of the 
guardians of his minor children. 

And the said appearer declared, that by virtue of 
the power of assumption vested in him by the said last 
will and testament, he hath duly assumed and ap- 
pointed, and by these presents he doth assume and ap- 
point E. F., of this town, to be and act as one of the 
executors of the last will and testament, and as one 
of the administrators of the estate and effects, and one 
of the guardians of the minor children of the said 
C. D., jointly with him, the said appearer. 

Wherefore the said appearer doth by these presents 
grant unto the said E. F., all the powers and authorities 
vested in him by the aforesaid last will and testament, 
promising to ratify, approve, confirm, and allow all and 
whatsoever the said E. F. shall do in his capacity as 
such assumed executor, administrator, and guardian, as 
aforesaid. 

Appeared likewise the said E. F., of Cape Town 
aforesaid, who declared to accept the office and trust 
of assumed executor of the last will and testamenl^ 
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adminisla'ator of the estate and eflfects, and guardian of 

the minor children of the said C. D., deceased. 

Thus done and passed, in Cape Town, the day, months 

and year aforesaid, in the presence of G. H. and I. K, 

as witnesse& 

A. B^ 
E. F., 
Quod Attestor^ 
H. T., 

Witneeses : Notary Public 

a H., 

I. K 



AWARD. 

AWAED OF ARBITRATORS ON A REFERENCE OF CO- 
PARTNERSHIP ACCOUNTS. 

To ALL TO WHOM THESE PRESENTS SHALL COME, we, 

A. B. and C. D., respectively, of Cape Town, send 
greeting : — 

Whereas, in and by a certain bond or deed of sub- 
mission, bearing date , and executed by K F. 

of the one part, and G. H., of the other part, after 
reciting that diflferences had arisen, and were depending 
concerning the accounts of the co-partnership heretofore 
existing between the said E. F. and G. BL, they, the 
said parties, did agree to submit the said differences, 
aa also the costs of such reference, to the award, order, 
arbitration, and final determination of us, the said 
A. B. and C. D. : 

Now KNOW YE, that we, the said A. B. and C. R, 
having accepted and taken upon ourselves the burthen 
of the said arbitration, and having heard what hath 
been alleged, by or on behalf of the said parties, and 
examined such books, vouchers, papers, and writings^ 





Digitized by 



Google 



190 OF BOHDa [C*. ft 

relating to the matters in difference, as were neoessary 
to enable us fully to investigate the same, and having 
duly weighed and considered all matters and things to us 
referred, as aforesaid, we find, &a, and we do hereby 
adjudge and award, &c. 

And we do hereby further adjudge and award, that 
the costs of the said reference shall be paid by the said 
parties in equal portions. 

In Witness whereof we have hereunto set our hands, 

this day of • , in the year of our Lord One 

Thousand Eight Hundred and 

A-B., 
CD. 



OF BONDa 

Explanation of the Tho " benefidvm ordmia seu excussionis!^ was intro- 

different kinds of « ^ i -r > • • 

benefits and excep- aUCed UV JUStmiaU. 

tioni. •' 

By this benefit a surety might refer the creditor, mo 
demands &om him the payment of his debt^ to escxm 
in the first place, the goods of the principal debtor. K 
is usually renounced when a person binds himself as 
surety for another, and by virtue of the renuncifttioR 
the creditor can pass by the principal debtor and at 
once excuss the surety. It is tacitly renounced wken 
he binds himself as surety and co-principal debtor. (*) 

The " beTieJicivm diviaionis," was introduced hj Adm- 
it takes place when two or more persons engage them- 
selves as sureties for the same debt. The effect of thia 
benefit is, that the debt may be divided by the suretiea 
and each surety pay his share ; but, if the suxetieft 
renounce, they are each of them held to oblige iJiem- 



Regtsgeleerd Woordenboek, Tit. Beneftcien. Lybreghts Red. Vert, ova 
het Notaris Ampt, D. 2, Hoofdstnk 83 & 84. 
O De Groot, Inleid., B. 8, D. 8, i 29, Na. 54. Note. 
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selves for the whole debt If any one of the sureties 
becomes insolvent, the burthen of payment .Mis upon 
the rest> and each bears his proportion of the share of 
the insolvent surety 

The ''benefidum novcs constitntioTm de duobus vel 
plv/i^us reis debendi,^* was introduced by Justinian, by 
which, if two or more persons bind themselves as 
principal debtors for the payment of a debt, each is 
only liable for his share of the debt, unless he had 
expressly renounced this benefit, in which case each 
debtor would be liable for the whole debt, (i) but having 
paid, he is entitled, in like manner as a surety, to 
cession of action from the creditor, to enable him to 
recover from the co-debtors their respective shares of 
the debt. 

The ^^benefidum senatus consuUi Vellejani*' was in- 
troduced in fevour of women by Marcus Silanus and 
Vellejus Tutor, during the reign of Gaudius. (2) It 
incapacitated females, whether sole or married, from 
contracting an obligation as sureties for another, (s) 
By this decree such an obligation was void, and if any 
suit were brought to enforce it^ they might by excep- 
tion successfully resist it. Those who became counter 
sureties for them were also relieved, (f) But they 
were not allowed the benefit of this privilege if they 



O Be Gioot, Inleid., B. 3, D. 3, Nu. 12, 18, 16. 

O ^e consiils Mmrcos Silanns and Vellejus Tator having propounded to 
the Senate of Borne the measures which ought to be adopted respecting the 
obligations of females "who bind themselves as debtors for others, it was 
thought proper to decree that dthough it was formerly permitted, no real 
or personal action shall be sustained against females for engagements for 
which they bind themselves as sureties on behalf of others, it not being consider- 
ed reasonable or just that they should do the duties of men, and become bound by 
such obligations. The Senate therefore decreed that judges who tried such cases 
would act according to law if they comply with this decree. 

(3) De Groot, Inleid., B. 3, D. 3, | 14. Regtsgd. Obs., D, 2, Obs, 63^ 

(<) Ibid. B. 8, D. 8, Nu. 20. 

2 
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had attempted to deceive another, — namely : if they 
had held themselves out as co-principal debtors, in as 
far as they were benefited by the transaction; and if 
they were sureties for one to whom they were indebted ; 
if they confirmed the suretyship by a new obligation 
at the expiration of two years ; and i^ being well 
informed of the effect thereof, they had expressly 
renounced this privilege. 

Justinian allowed females to renounce the benefit of 
this exception, and its renunciation is generally obtained 
from them by those who take the security. 

Married women are also specially incapacitated from 
becoming sureties for their husbands, or for others with 
their husbands, except in so far as they were benefited 
by the obligation. This law was published in the early 
part of the reign of Augustus. 

To render effectual the engagement of a woman, 
married without community of goods, becoming surety 
with her husband, and by him duly assisted, she must 
e;xpressly renounce : 

1. The " beneJioiuTn senatus consuUi Vellejani,'' which 
destroyed the obligation of women. 

2. " De authenticce si qua midier" (^ which incapa- 
citated them from becoming sureties for their husbands. 

3. The benefit of her antenuptial contract, which 
stipulated that she should not be answerable for any 
debts contracted by her husband after their marriaga 



De Groot, Inleid., B. 3, D. 3. Nu 20, § 15, 16, 17, 18. Pothier, pag. 2, 
C. 6, S. 4, § 2. 

P) This law, which directs that women shall not bind themselves for their 
husbands, is coached in these terms : — If a woman passes a bond, and binds 
her person or property in favour of her husband, we order that it shall be 
of no effect, whether she has done so once or several times for the same debt, 
or whether it is a public or private debt: but, the obligation shall be held 
as if cot written, unless it be proved, in the clearest manner, that the money 
was applied to the use of the woman htrself. It may be proper to remark 
that among (he Romans the commuuity of goods between husband and wife did 
not prevail. 
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4. The "beneficia ordinis seu excussionis et divisionis" 

If she becomes surety for her husband, she renounces 
the 1st, 2nd, and 3rd of, the above benefits, and 
the " beTieficium ordinis seu excussionisl' in lieu of 
the 4th. 

A female of full age, or a widow, becoming surety, 
with others, renounces the first and the fourth of the 
above benefits. 

It is of no consequence whether the enffaorement of Remarks om the 

■^ , 1 . . 1 obligations of sure- 

a surety be contracted at the same time as the principal ^^^s. 
obligation, or at a different time before or after. Q 

A surety may bind himself for less than the principal 
debtor, but not for a sum exceeding his obligation. He 
may also bind himself conditionally, or for a limited 
time. 

The obligation of a surety, like other obligations, de- 
scends upon his heirs. 

A surety having paid, liberates the debtor and his 
<;o-sureties, and has recourse against the debtor for 
payment of the capital and costs. Previous to payment, 
but not afterwards, he may claim from the creditor 
cession of his right of action against the co-sure' ies, to 
enable him to recover their share of the debt, wliich he 
could not otherwise do. (f) 

If the time of payment is not mentioned, the debt is 
payable on demand, unless some time was necessarily 
required to make the payment, as, for instance, the de- 
livery of a housa (^) 

The obligation of a surety is accessory to that of a 
principal debtor. The extinction of thfe principal obliga- 
tion, therefore, extinguishes that of the surety. When 



i}) De Groot, Inleid., B. 3, D. 3, Nu. 40. Pothier on Obligations, P. 2, 
C. 6, M, $ 3, 403. 

(2) De Groot, Inleid., B. 3, D. 3. Nn. 37, 38, 39. 

(•'») Ibid. B. 3, D. 3, Nu. 44. 

(*) Ibid. B. 3, D. 3, § 81. 

(*) Ibid. B. 3, P. 3, § 51, D. 14, Nu. 56. 
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the principal is discliarged, the surety is discharged like- 
wise. In like manner he is discharged by the novation 
of a debt, and he is discharged when the creditor has 
disabled himself by his own act from ceding his action 
against the principal debtor. 
SS5JSd?y**'thS ^® debtor and sureties should be folly informed of 
*'*»*^ the force and eflfect of the benefits renounced by them, 

and the notary should state in the act that they haye 
been duly explained. This rule is of importance, for it 
has been held, that if a person renounces a benefit with- 
out being informed of the nature of it, the simple renun- 
ciation would be ineflfectual, and the surety might obtain 
reUef 

The benefits should be renoimced specifically, it not 
being sufficient that the sureties simply renounce all 
benefits in law. (^ 

The caum dehiti being an essential requisite in a 
bond, without the insertion of which an instrument 
would be void, it is important that it should be cor- 
rectly described, and if the debt arises from more consi- 
derations than one, each cause of debt should be expressed 
separately, f) 

If the cause of debt has been omitted to be set forth, 
the debtor would nevertheless be liable if the creditor 
could prove the cause. (*) 

If the debt arises from money lent and advanced, the 
exception Twn nvymeratce pecunice, f ) of money not paid, 
should be renounced. 



Regtsgdeerd Woordeuboek, Tit. Beneficien, pag. 43. Zaade, Lib. 8, 
Tit. 11, Defen; 3. Van Leeuwen, Koomscb HoUandsch Regt, B. 4, CL4, ^ 
2. De Groot, Inleid,, B. 3, D. 3, Nu. 27, 52. 

Van Leeuweo, Boomsch Hollandsch flegt, B. 4, Ch. 4, i 2. Note 3. 

(8) Ibid., B. 4, Ch. 15, J 2. 

(*) Lybreghts Bed. Vert, over Notaris Ampt, D. 2, page 253, 

if) Among the Bomans it was cnstomary for the debtor to deliver over the 
bond to the creditor, without receiving the consideration at the same time. If 
the creditor demanded payment within two years from the date of the loan, he 
was barred by the exception non numerate pecunia, and he was boond to 
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If from goods delivered, the exertion of revision of 
ciccovmty errors of calcuUxtiori, a/nd no vdlue received, 
should be renounced. 

If, from a settlement of account^ revision of accomU 
and errors of odciflaMon. 

A general mortgage which extends over the present BetoreTrhomgene- 
and future property of the debtor, may be effected by ^ ^*^ "**^ 
a public instrument passed before the Begistrar of Deeds 
in Cape Town, or before a notary and witnesses, or by 
an underhand obligation. But to give the mortgagee 
a preference to other creditors, it must be registered; 
and if it is not passed before the Begistrar o^ Deeds, or 
a notary, it is not entitled to registration. 

Special conventional mortgages of immoveable pro* speeiu m«rtg«|«i 
party must be constituted by a public instrument^ passed I'dSS. ^^ 
before the Registrar of Deeds, and registered in his office. ^•'^ 
They lose their preference if not registered (^ 

General mortgages have no preference upon immove^ 
able property, unless passed and registered in the same 
manner as special mortgagea 

A kusting brief is a special mortgage of immoveable 
property for the residue of the purchase money, for 
which a bond is passed at the time of the transfer of 
such property. It is distinguished from a hypothec, 
because the latter is constituted upon property already 
acquired, either for the security of a debt, or of money 
lent It differs also in effect^ for the seller, who takes 
a kusting upon the property sold, is understood not to 



prove that he had paid the money, if the debtor denied it, notwithstanding that 
the bond acknowledging the debt and the receipt of the money, was in the 
possession of the creditor. This exception could not be proposed after the 
expiration of two years. De Groot, Inkid., B. 3. D. 5, i 3. Van Leeawen, 
Roomsch Hollandsch Regt, J^. 4, Ch. 15, M> 5. 

Van der Linden, Laws of Holland, Book 1, Chap. 12, Sec. 8. 

(*) Proclamation, 22ud April, 1793. Proclamation, 15th May, 1805. 
Ordinance No. 39, 19th January, 1828. De Groot, Inleid., B. 2, D. 48, 
Nn. 86, 37. , 

De Groot, Inleid., B. 2, D. 48, Nu. 28* 
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nUow that property to go out of his possessioB, except 
upon eondition that he shall always be entitled to a 
right of preference before all other ci'editors whatsoever, 
upon the proceeds arising from the sale thereof ; and 
therefore the property sold is considered to pass to the 
purchaser, and to be by him acquired subject to that 
burthen. () 

Zande is of opinion that the seller ranks before aB 
those to whom the purchaser had previously mortgaged 
his present and future estate, because the purchaser has 
acquired the property so sold subject to this restric- 
tion, that it should be bound and pledged to the iseller 
for the purchase money, and, therefore,^ if it be not 
paid to him) he ranks first upon that property, and is 
preferably entitled to it. 

Thus the kusting takes preced^aee of ante-nuptiJ 
contracts, and of all legal mortgages, although of older 
date. 



BOND FOR THE PAYMENT OF MONEY, FROM ONE PRINCli?AL 
DEBTOR OR OBLIGOR, WITHOUT SURETIES. 

Know all men whom it may concern, that on 

this, the..., day of. , in the year of our lord 

One Thousand Eight Hundred and , before me, 

L. M., of Cape Town, Cape of Good Hope^ Notaiy 
Public, by the authority of Government, duly sworn 
and admitted, and in the p]:esence of the subscribed 
witnesses, personally came and appeared A. R, who 
acknowledged himself to be truly and lawfully indebted 

to and on behalf of C. D., in the sum of £ » 

GaoMdeMti. arising from money duly lent and paid to him, tbe 
appearer, who therefore renounces all benefit from tto 

0) De Groot, Tnleid., B. 2, D. 48, Nu. 49» Lybreejits Red. Vert, over '* 
Not. Ampt, D. 2, Hoofilst. 27. 
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l^al excq)ti(m non nvfrneTcdce peounio&, with the force Exceptioa »*- 
and/ effect of which the appearer acknowledges himself 
to be perfectly acquainted, which aforesaid sum of 
1:.. •....., the appearer hereby promises and und^iiakes 
to pay, or cause to be paid, unto the said C. D., his 
order, heirs^ administrators, or assigns, with the interest 

tiiereoj^ at the rate of ..per cent, per anutim, 

jneokoned from ......... inclusive, and to (Jontinue to be 

so redconed until such time as the whole of the afore^ 
said principal sum shall be fully paid ofl^ — whidi 
payment the appearer shall be allowed, and also het 
obliged, to make three months subsequent to legal 
notice having been given or receiv^ed to that effect^' 
provided the same be then paid in one sum, in good, 
current, and lawful money, together with such interest 
as may be due thereon. 

And for the security hereof the appearer hereby 
declares to bind generally his person and all his pro- 
perty, both such as he is already, or may in future 
become, possessed of, moveable and immoveable, without 
any exception, and submitting them all, and the choice 
thereof to constraint and execution, as the law directs. 

Thus done and passed, at Cape Town, the day, month, 
and year as aforesaid, in the presence of the witnessei^ 
E. F. and G. H. 

A. B., 
Quod Attestor. 
Ae Witfoessea ; L. M., 

E. E^ Notary Public. 

G. H. 



BOND FOR THE PAYMEIiT OF MONEY FEOM ONE PRINCIPAL 
DEBTOR OR OBJ-IGOE, WITH TWO OB MORE SURETIEa 

Know all men whom it may concern, that on this, 

the .i.. day of.... , in the year of our Lord 

One Thousand Eight Hundred dnd , before me, 
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L. M., of Cape Town, Cape of Good Hope, Notary 
Public^ by the authority of Government^ duly swom 
and admitted, and in the presence of the subscribed 
witnesses^ personally came and appeared A« B^ of 

, who acknowledged himself to be truly and 

lawfully indebted unto md on behalf of C. D^ in the 

just sum of , of lawful money, ^uising firom 

money duly lent and advanced to him, the appears, 
who therefore renounces all benefit from the legal 
exception non numeratce pecunice, and from all and 
every other exception that may be taken in law against 

the payment hereof which aforesaid sum of. , 

the said appearer hereby promises and undertakes to 
pay, or cause to be paid, unto the said C. D^ his order, 
administratoi*s^ or assigns, with the interest thereof at 

and after the rate of per cent per annum, 

reckoned from , and to continue to be so 

reckoned until such time as the whole of the aforesaid 
principal sum shall be folly paid ofl^ which payment 
the said appearer shall be allowed, and also be obliged, 
to make three months subsequent to legal notice having 
been given or received to that eflfect, provided the same 
be then paid in one sum, in good, current^ and lawful 
money, together with such interest as may be due 
thereon. 

And for the security hereof the said appearer hereby 
declares to bind, generally, his person and all his pro- 
perty, botih such as he is already, or may in. future 
become, possessed of, without any exception, submitting 
them all, and the choice thereof, to constraint and execu- 
tion, as the law directs. 

Appeared likewise before me, the said Notary, and 
witnesses, E. F. aid G. H., who acknowledged and 
agreed hereby to bind themselves, jointly and severally, 
sureties. to the Said C. D., as sureties in solidum, and joint prin- 

cipal debtors for the due payment of the aforesaid 
capital sum, and such interest as may become due 
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tbereoBy expressly renouncing; respectively, the benefida 
ordmis setv txcusaionis et diviaionis, with the force and ^^tpomt 
effect of which they, the sureties, acknowledge them- 
selves perfectly acquainted, the first appearer promising 
to free and hold harmless his said sureties in this their 
engagement^ as also to indemnify th^oi therein, and they, 
the sureties, reciprocally guaranteeing each other in their : 
respective shares, under obligation of their persons and 
property, according to law. 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of I. K and N. O., 
as witnesses. 

A.B., 
E. F., 

G. a. 

Quod Attestor. 
As Witnesses : lu M., 

L K., Notary Public. 

N. O. 



VARIATION, IP THERE IS ONLY ONE SURETY. 

Know all men by these presents, that on this, 

the day of , in the year of Our Lord One 

Thousand Eight Hundred and , before me, L. M., 

of Cape Town, Cape of Good Hope, Notary Public, by 
the authority of Government, duly sworn and admitted, 
personally came and appeared A. B., who acknowledged 
himself to be really and lawfully indebted to and on 

behalf of C. D., in the sum of , arising fromoaiwad«wu. 

ifloney duly lent to bim, the appearer, who, therefore, 
renounces all benefit from the legal exception TkmExoeptioiiw. 

i^yMeratcB pecunice, which aforesaid sum of. ..., the**^"^ 

appearer hereby promises and undertakes to pay, or 
cause to be paid, unto the said C. D., his order, heirs, 
administrators, or assigns, with the interest thereof, at the 
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rate of. percent per annum, reckoned from ^.,. 

indusive, and to continue to be so reckoned* until sudi 
time as the whole of the aforesaid principal simi shall be 
fully paid oflf, which payment the appearer shall be 
allowed, and also be obliged, to make three months 
subse<Juent to legal notice having been given or received 
to ihat eflfect, provided the same be then paid in one 
smn, in good, current, atid lawful money, together with 
such interest as may be due therecm. 

And for the security hereof the appearer hereby 
declares te bind, generally, his person and all . his pwv- 
perty, both such as he is already, or may in future 
become, possessed of, moveable and immoveable, without 
any exception, and submitting them all, and the choice 
thereoJ^ to constraint and execution, as the law directs. 

Appeared likewise before me, the Notary, and wit- 
nesses, K R, who acknowledged and agreed hereby 
suwty, to bind himself to the said C. D., as surety in solidwm, 

and joint principal debtor, for the due payment, c£ the 
aforesaid capital sum, and such interest as may become 
due thereon, expressly renotmcing the benefida ordinis 
sen eoccussionis, with the force and effect of which he, the 
said surety, acknowledges himself perfectly acquainted, 
the first appearer promising to free and hold harmless 
his said surety in this his engagement^ as also to indem- 
nify him therein, under . obligation of tiieir persons and 
property, according to law. 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of G. H. and L £, 
as witnesses 

A. B., 
E.R, 
Quod Attestor. 
As Witnesses : L. IML, 

G, H., Nota/ry Public, 

IK. 



Exception rt- 
nonnced. 
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IF THEBE ABE TWO OB MOBE PBINCIPAL D^BTOBS OB 
OBLIGOBS. 

And the appearer^ acknowledge theipselves^ as well 
jointly as severally, and in solidvm, to be truly loid^aw- 

felly indebted to and on behalf of. , in ithe swm causa dewtL 

Oi.» ♦*.•..., arising from money duly lent and advanced 

to thejB, the said appearers, renouncing, respectively, 

all benefit from the legal exceptions Tum nwmer aim ^^p^on n- 

j^emrdo&y and de duobv^ vel pluribm reis debendi, which 

aforesaid, sum, &c. 



VARIATION, 

IN THE EXCEPTION TO 3E BENOUNCED, IF THE CONSIDE- 
BATipi^ >BISPS I'BOMA DEBT TAKEN OVEB BY THE 
PBJNCIPAL DEBTOB. 

*^Non causa debiti" (In lieu of the preceding excep- 
tions.) 

VARIATION, 

m THE EXCEPTION TO BE BENOUNCED BY THE PBINCI- 
PAL DEBTOB, IF THE CQNSIDEBATION ABISES FBOM 
A SETTLEMENT OF ACCOUNT. 

JTon causa dehiti, errore calcuU, and revision of 
account, or errore calculi, revision of account, a/ad nx> 
value recevved, a?id all other exceptions, either at law 
or in equity, which might be pleaded in bar to the vali- 
dity of the debt. 



VARIATION, 

IN THE EXCEPTION TO BE BENOUNCED BY THE SUBETT 
IP SHE IS AN UNMABBIED WOMAN OF FULL AGE. 

Senatus consultum Vellejani, 
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Bzoeptioii re- 



BOND OF PEBSOKAL SECUBITY. 

Enow all mek whom it mat concebn; that on 

this, the day of , in the year of our 

Lord One Thousand Eight Hundred and ...., 

befcnre me, L. M., of Cape Town, Cape of Good Hope, 
Notary Public, duly admitted and sworn, and the -wit- 
nesses after mentioned, personally came and appeared 
A B. and C. D., who acknowledged and agreed by 
these presents to bind themselves, m soUdwra^ as sureties 
and joint principal debtors, for the due payment of a 

sum of. with the interest due or to grow due 

thereon, in which E. F. is lawfully indebted to G. H^ 

on a certain mortgage bond, bearing date the , 

expressly renoimcing the beneficia ordmia sen eoccuasionis 
et divisionis, with the meaning and effect of which 
beneficia the appearers declare themselves perfectly ac- 
quainted. 

Appeared also, the said R F., Who promised to free 
and hold harmless his sureties, the said A. B. and C. D, 
in this their engagement, and also to indemnify them 
therein, and they, the sureties, promising to guarantee 
each other in their respective shares. 

For the due security hereoi^ the appearers bind their 
persons and property, moveable and immoveable, in 
possession or reversion, none excepted, submitting them 
all, and the choice thereoi^ to constraint and execution, 
as the law directs. 

Thus done and passed, at Cape Town, the day, monfli, 
and year as aforesaid, in the presence of L E. and N. 0, 
as witnessea 

A.B., 
CD, 
E.F, 
As Witnessea : Quod Attealar. 

V . EL, li« M., 

N. O. irofwry PvUie. 
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BOND BY WHICH TWO PEESONS, MAEBIED WITHOUT COM- 
MUNITT OF GOODS, BIND THEMSELVES AS StTBETlES 
AND CO-PBINCIPAL DEBTORS FOR THE PAYMENT OF 
MONEY. 

Know all men whom it may concern, that on tMs, 

the day of , in the year of Our Lord One 

Thousand Eight Hundred and , before me, H. T., 

of Cape Town, Cape of Good Hope, Notary Public, duly 
admitted and sworn, and the witnesses after mentioned, 
personally came and appeared A. B., and his wife, C. D., 

both of. , married without community of goods, the 

said C. D. being by her said husband didy authorised 
hereto, and by him assisted in the execution of these 
presents. 

And the said C. D., expressly renouncing the benefit 
of the exceptions s&twiVjS consvMi VeUejani et authcTUiccB 
d qua Tn/ulier^ and also the benefit of her antenuptial 
contract, in so fsur as it may avail her in this respect^ — 
and both the said appearers, A. B. and C. D., expressly 
renouncing the henejicia ordinis sen eoccusmmis et divin 
sionis, with the meaning of all which exceptions they 
acknowledge themselves to be well acquainted, they, the 
said appearersf, declared to interpose and bind, as by these 
presents they do interpose and bind themselves, as 
sureties and joint principal debtors in soUdv/m, for the. 

due payment of a sum of. , together with the 

interest thereon, in which E. F. is indebted to G. H^ 
upon and by virtue of a certain bond, and of the 
interest to grow due thereon, such payment to be made 
three months subsequent to legal notice having been 
given or received to that effect. 

Also appeared before me, the Notary, and witnesses 
the said E. F., who binds himself to indemnify and 
hold harmless his said sureties in this their engagement 
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The said appearers binding for the security hereof their 
persons and property, according to law. 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of L £. and L. ML, 
as witnesses. 

A.R 

CD, 

E.F. 

As Witneaaea : Quod Attestor. 

J, K., H. T., 

L. M. Notary Pvblic. 



BOND BY WHICH A WOMAN, MARBIED WITHOUT COMMU- 
NITY OF GOODS, BINDS HERSELF AS SURETY FOR 
, THP PAYMENT OF MONEY^ 

Know all men whom it may concern, that on this, 

the day of , in the year of Our Lord One 

Thousand Eight Hundred and , before me, BL T^ 

of Cape Town, Cape of Good Hope, Notary Public, 
duly admitted and sworn, and the witnesses after men- 
tioned, personally came and appeared A. B. and her 
husband, C. D., both of , married without com- 
munity of goods, the said A. B. being by her s«dd hus- 
band duly authorised hereto, and by him assisted in the 
execution of these presents. 

And the said A. B., expressly renouncing the benefit 
of the exceptions senoutus consulti VeUejcmi etordinis 
sen eaxussionis, with the meaning of which she 
acknowledged herself to be well acquainted, declared 
to interpose and bind, as she doth by these presents 
interpose and bind herself, as surety and joint prin- 
dpal debtor, in solid/um, for the due payment of a sum 

of , together with the interest thereon, in 

which R F. is indebted to G. H., upon and by virtue 
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of a certain bond , and of the interest to grow due 

thereon, such payment to be made three months sub* 
sequent to legal notice having been given or received to 
that effect 

Also appeared before me, the Notary, and witnesses, 
the said E. F., who binds himself to indemnify and 
hold harmless his said surety in this her engagement 
The said appearers binding, for the security hereof 
their persons and property, according to law. 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of the witnesses, 
L K and L. M. 

A.B., 
C. D., 
E. F., 
Qvx>d Attestor. 
Ad Witneasea : tt T., 

L K, Notary Puhli<k 

L.M. 



BOND BY WHICH A WOMAN, MARBIED V?ITHOUT COMMU- 
NITY OP GOODS, BINDS HEESELF AS SURETY FOE 
HEB HUSBAND. 

Know all men whom it may concern, that on this, 

the day of , in the year of Our Lord One 

Thousand Eight Hundred and , before me, H. T.» 

of Cape Town, Cape of Good Hope, Notary Public, duly 
admitted and sworn, and the witnesses after mentioned, 
personally came and appeared A. B., and her husband, 

CD., both of. , married without community of 

goods, the said A. B. being by her said husband duly 
authorised hereto and by him assisted in the execution 
of these presents. 

And the said A. B., expressly renoimcing the benefit 
of the exceptions amoalua covstdti Vellejcmi et autJtenticce 
p 
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si qua muUer, and also the benefit of her antenuptial 
contract, in so far as it may avail her in this respect, 
together with the benefit of the exception ordinis seu 
excuaaionia, with the meaning of all which exceptions 
she acknowledges herself to be well acquainted, she, the 
said appearer, declared to interpose and bind, as by 
these presents she doth interpose and bind, herself as 
surety, &a 

Thus done and passed, at Cape Town, the day, uionih, 
and year aforesaid, in the presence of the witnesses, L K 
and L. M. 

A. B., 

CD., 

K R, 

As Witnesses : Quod Attestor. 

I. K., H, T., 

L. M. Notary Public 



BOND FOR PAYMENT OF MONEY BY INSTALMENTS, WITH 
MORTGAGE OF MOVEABLH PROPERTY. 

Know all men whom it may concern, that on this; 

the day of , in the year of Our Lord 

One Thousand Eight Hundred and , before me, 

R S., of Cape Town, Cape of Good Hope, Notary 
Public, duly admitted and sworn, and in the presawse 
of the subscribed witnesses, personally came and ap- 
peared A. B., of ...., who acknowledged himself to 

cauaadebiti. be truty aud lawfully indebted to axid on behalf of C. D^ 

in the sum of. , of lawful money, arising &om 

goods sold and delivered, according to an account ren- 
dered to the said appearer. 

Wherefore the said appearer, renouncing all benefit 
from the legal exceptions non causa dehiti, errore caieidi, 

Exception re- and revisiou of account, and all other exceptions either 
at law or in equity, which might be pleaded in bar to 
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the validity of tbe said debt, hereby promises and 

undertakes to pay the said sum of , or ca'use 

the same to be paid, in three equal instalments of. 

pounds each, imto the said C. D., his order, heirs, 
administrators, or assigns, with the interest thereof 

at the rate of. per cent, per annum, reckoned from 

the day of , in the manner following, 

to wit ; — 

The first instalment of. pounds, on the day 

of , One Thousand Eight Hundred and ; 

the second instalment of. pounds, on the 

day of. , One Thousand Eight Hundred and 

; and the third instalment of. pounds, 

on the day of , One Thousand Eight 

Hundred and \ together with the interest on 

the said instalments, as the same shall become due. 

For the security whereof the said appearer declares Mortgage. 
to bind specially as a mortgage, all the furniture of 

every description, and likewise all , &c., and 

moreover, generally, his person and all his property, 
both such aa he is already, or may in future become, 
possessed of, without any exception, submitting them 
all, and the choice thereof to constraint and execution, 
as the law directs. 

Thus done and passed, at Gape Town, the day, month, 
and year as aforesaid, in the presence of E. F. and G. H. 

A.B., 
Quod Attestor. 
As Witnesses : R SL, 

E. F. Nota/ry Public. 

an. 



Due notice was this day given to us by the Notary, 

R S., that in order to constitute a valid mortgage of 

the moveable property mentioned in this bond, the law 

^tdres an actual delivery, — ^that a naked agreement, 

p 2 
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unaccompanied by delivery, would not affect the move- 
able property of the debtor, although he professes to 
have mortgaged the same ; it being necessary that the 
possession of moveable property shall be retained by 
the creditor ; — and further, that the right of the mort- 
gagee is only perfected by delivery, and only continues 
so long as he retains the possession, Q) 

A. B. 
Witnesses : , C. D. 



BOND OF DOMICILIUM CITANDI ET EXECUTANDI, WITH 
SECURITY TO ABIDE SENTENCE. 

Know all men by these presents, that on this, 

the day of , in the year of Our Lord One 

Thousand Eight Hundred and , , before me, A- B., 

Notary Public, duly sworn and admitted by the Govern- 
ment of the Colony of the Cape of Good Hope, residing 
in Cape Town, in the presence of the subscribed wit- 
nesses, personally came and appeared G. D., at present 
of Cape Town, who did declare, that being about to 
leave the colony, he had, on account of several actions 
which have been, or may be, instituted against him, 
the appearer, before the Supreme Court of this colony, 
by, or on behalf of R. T., chosen, as by these presents he 
doth choose, his domicUiwm citandi et executomdi to be 
the House of Messrs. E. F. and Co., situate in Cape Town 
aforesaid. 



d) It is not nnasaal for a debtor to pass a deed, giving formal deUvery of one 
article in the name of the whole. It may be necessary to observe, howeyer, 
that the law requires an actual delivery of the whole, in order to constitate a 
valid mortgage of moveable property. If unaccompanied by delivery, it is 
available against the debtor, so long only as he retains possession of it. De 
Groot, Inleid., B. 2, D. 48, § 24, 29. Regtsgel. Observ., D. 4, Obs. 68. Van 
Xeeuwen, Roomsch HoUandsch Regt, B. 2, Chap. 7, $ 1, 2. Merchandize con- 
tained in a store or warehouse is considered as delivered by the delivery of the 
keys. De Groot, Inleid., B. 2, D. 5. Nu. 16. 
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At the same time also before me, the Notary, came 
and appeared the said R F. & Co., who did consent to 
such choice of domicUium citcmdi et eocecutandi, and did 
declare jointly and severally to bind themselves, and 
each of them did bind himself m soUdum, and even as 
principal debtors, to comply with such final sentence as 
shall be pronounced in this colony against the said 
G. D., in any such action or actions, hereby renouncing 
the privileges non causa debiti, ordinis et excusaionis de 
duobus vel plurihua reis debendi, and all and every other 
exception which might be taken in law, to the due ful- 
filment of these presents, on behalf of them, the said 
E. F. & Co. At the same time the appearer, G. D., 
declared to keep harmless and indemnified the said 
E. F. & Co., and all and every one of them, from all 
losses or injury they may sustain by signing these 
presents as his securities. 

Thus done and passed, at Cape Town aforesaid, the 
day, month, and year first afore-written, in presence of 
the witnesses. 

G. D., 

R F. & Co., 
WUneaaea : A B., 

C. D., Nolmy Public. 

G. E 



OF KINDERBEWYZEN. 



BONDS SECUBING THE INHERITANCE OP MINORS. 
At the death of the husband or wife, the survivor At aedeirth of the 

' nnsiNUia or wiie^ 

should proceed to a division at once, and put an end to SSuii°iS*diSSJL 

C) De Groot, Inleid., B. 1, D. 9, $ 6, 7; B. 2, D.l^; B. 8, D. 28. 
Lybreghts Red. Vert, over het Not. Ampt, D. 1, Hoofdstnk 13. Vaa Znrck, 
CkKlex BataTus, Tit. Hnwelyk, § 27. Rcgtageleerde Obs. D. 1, Obs. 15. 
Ordinance No. 105, 6tb Jnly, 1888, $ 22, 28, 26, 44. Froyisional Instmctions 
of Commissary-General De Mist, for the Deputy Secretary and Keeper of the 
Records. 
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the community of goods. The law in some States in 
Holland considered the community as continued after 
the death of either party, if this was not done. 

The society on the second marriage was continued 
between the children of the former marriage, their flEtther, 
and the wife, and the children took one half of the 
profits accruing after the death of the first dying spous^ 
without being liable to the loss, 
ttow the division Tho Separation or division of the joint estate is effect- 
ed by sale ; by appraisement, in the manner hereinafter 
described ; by " uitJcoop" Q or redemption by purchase 
of the interest possessed by the children in the estate <rf 
the deceased parent ; by agreement, or volimtary par« 
tition, (^ and by parcelling or distributing tiie estate 
into lots, otherwise called " blinde htvage!' (^ 
The BurriTing At the Capo it is customary for the survivor, whether 

2°^mS^^S the deceased spouse died testate or intestate, to remain 

Joint estate., . . « , . . 

in possession of the joint estate, in order to preserve 
more fully to such survivor the means of supporting and 
educating the children from the usufruct^ until they 
marry or become of age ; but when that period arrives, 
the children must be paid the shares legally due to tiiram. 



Q) The separation of a joint estate by " uitkoop," takes place generally ia 
estates consistiDg of moveables, where the surviviDg spouse consents to a reason- 
able arrangement. Accordiug to the law of Hollaud the inventory and valoation 
were not always required to be made in sach a case, the redemption being effected 
on the good faith reposed in the surviving spouse. 

(2) The separation by " voluntary partition," is effected in cases where th« 
former mode by " niikoop " does not take place, or where the survivor will not 
enter into a reasonable arrangement for dividing the estate by means of " nit* 
koop." 

(3) An estate is separated by being parcelled out into lots : — 

1. If the parties cannot agree as to its division by " uitkoop." 

2. If they cannot agree in the division, and if any of them wi^ to hove their 
share in all the lots. 

3. If the estate consists of immoveable property, capable of being divided into 
shares or lots, and the parties will not agree to have it sold. In such a case, to 
preserve an equal distribution, the payment of a certain sum is imposed on tlio 
best lot in favour of the worst ; lots are then drawn, and each par^ Vwgh tiM 
lot which falls to hit share. Regtsgel. Obs., D. 3. Obs. 10. 



Digitized by 



Google 



Ch. 6.] OF BONDS. 211 

It is the duty of the tutor, except when the surviving mTentory to be 
spouse is the tutor of the children, and the administrator 
of the joint estate, to cause an inventory to be made of 
the prc^rty of the minors, and the shares of the minors 
to be ascertained and secured. 

The proceedings for ascertaining and securing the 
minors' shares iliust be in conformity with the directions 
of the deceased. 

In default of such directions, such proceedings should 
be taken as shall be most expedient for the interest of 
the minors, and consistent with the lawful rights of the 
surviving spouse. 

The appraisement of all estates which shall become The appnttoement 
necessary for the better ascertaininof of the amount' of SeMMte??JtoS 

•' ^^ appraiser. 

such shares, is required to; be effected by the sworn 
appraiser of the Master of the Supreme Court. 

If the deceased died intestate, one-half of the net inwuatBhawMthe 
balance of the estate, after deduction of the debts and S. " 
charges of the estate, is retained by the survivor, and the 
other half is assigned to the children of the deceased, in 
equal shares. 

If the deceased made a wiU and instituted the sur- 
vivor co-heir with the children, the latter take the half 
of the net balance, less a child's portion, which devolves 
to the survivor in addition to his one moiety. 

The shares being thus ascertained, the survivor is at The minors' shares 
liberty to pay the amount due to the minor children into S^Jf^e^ittS"*'' 
the Guardian's Fund, under the administration of the 
Master of the Supreme Court ; or if he wishes to retain 
the amount under his own administration, he binds him- 
self by bond, together with the superintending guardians 
and sureties, or, in some cases, with the sureties only, 
for the due payment of the shares when the children 
attain their majority or marry, the survivor being entitled 
to the usufruct in the meantime, for the maintenance 
and education of the children. The bond is called 
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**kinderbewys," from its proving and securing the child- 
ren's sharea 

Penalty fcr not se- Evcrv fethcr Or mother who shall re-marry befiwre tiie 

portion, shares due to his or her minor children out of such joint 

estate have been ascertained and secured, forfeits one- 
fourth part of his or her share in the joint estate for the 
benefit of the minor children. Q • 

Act No, 12, 1856. But bj Act No. 12, of 1856, of the Colonial Parlia- 
ment, no re-marriage of the survivor is allowed until the 
paternal or maternal inheritance of the minor children 
shall have been first duly ascertained and secured. (^ 

Kinderbewyzen require to be enregistered, and a 
notary would incur the risk of being responsible for all 
Ipsses which the orphan might sustain by omitting to 
cause them to be registered. 

MinoTshavea tacit Miuors havc a tacit mortgage on the estate of their 
parents for the inheritance due to them out of the estate 
of their deceased parent, whether that inheritance is 
secured by kinderbewys or is unsecured. But the kinder- 
bewys affords the advantage of the additional security of 
the sureties. 



BOKD SECimiNG THE INHERITANCE OF MINORS UNDKB A 
WILL, AND CONTAINING THE APPOINTMENT OF SUPEB- 
INTENDING GUARDIANS. 

Be it HEREBY MADE KNOWN, that on this, the 

day of. , in the year of Our Lord One Thousand 

Eight Hundred and , before me, R S., Notaiy 

Public, by authority of Government, duly sworn and 
admitted, residing in Cape Town, Cape of Good "Bope, 
and in the presence of the subscribed witnesses, per- 

C) But the Kinderbewys cannot be made in fraudem creditorum, Begtsgd. 
Obs.. D. ], Obe. 15. 
P) Vide page 162. 

i 
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sonally came and appeared A. B., of , who de-RcdtaiofwuL 

cla«red that^ according to the last will and testament, 
made and executed by her jointly with her deceased 
husband, C. D., she is appointed sole and universal 
heiress of her said husband, upon condition that she 
shall be obliged to maintain and educate the children 
bom, or to be bom, of the said marriage, and that on 
the said children becoming of age, or marrying, she 
shall pay them their respective portions of inheritance, 
and that in case of her being desirous of manying 
again, she shall previously cause the estate to be valued, 
and security given for the due payment of the portions 
of such children, when they shall attain their respective 
ages of majority, or marry. 

And the appearer further declared, that it being her 
intention to enter into a second marriage, she had 
caused the whole of the joint estate of herself and her 
deceased husband to be valued and appraised, aad that 
by the liquidation account of the said estate, closed on 

the , the net balance of the said estate is shown 

to amount to the sum of. pounds: — Whereof the 

one-hal^ or pounds, is due to the appearer on 

account of the conmiunity of property which subsisted 
between her and her deceased husband, and the other 
moiety is the estate of her deceased husband. Of which 

last-mentioned moiety a sum of. pounds is due to 

the appearer as joint heiress and to each of the under- 
mentioned minor children, being the issue of the said 
late C. D., and the said appearer, in marriage lawfully 
batten, there is due a like sum of £ , namely: 

To • . . . bom on the . .* J6. TorOxam asstgned 

^ to the minon. . 

To bom on the £ 

To bom on the £ 

which respective sums the appearer engages to pay 
to each of the said children, when they shall severally 
become of age, or be married, according to law. 
And for the security thereof, the appearer hereby 
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declares to bind, specially, her person and all her pro- 
perty, such as she is already, or may in fiiture become, 
possessed of, without any exception, and submitting 
them all, and the choice thereoi^ to constraint and exe- 
cution, as the law directs. 
Appointment of And the appcarcr further declared, that she doth 

Buperlntending , , i-it-i t r^ xt a "L 

guardians: hereby nommate and appomt E. F. and G. H., to be 
superintending guardians of her said minor children, 
with all such power and authority as are required or 
admitted in law. 

Who accept the Thcn UkcMose appeared before me, the Notary, and 
witnesses, the said E. F. and G. H., who acknowledged 
by these presents to have taken upon themselves the 
ojffice of superintending guardians of the said minor 
children, and engaged to discharge the trust thereby in 
them reposed ; and the said two last-mentioned ap- 
pearers declared to interpose and bind themselves as 

and bind themsei- surctics in solidum, and joint principal debtors, for the 
due pajnuent of the aforesaid sums respectively due to 
the said minor children, expressly renouncing, severally, 
the benefida (yrdvms sue excuasionia et divisionis, with 
the force and effect of which the ^d sureties acknow- 
ledged themselves to be well acquainted The first 
appearer promising to free and hold harmless her said 

Indemnity. surctics iu this their engagement, as also to indemnify 
th^n therein, and they, the sureties, reciprocally guar- 
anteeing each other in their respective shares^ under 
obligation of their persons and property, according to law. 
Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of the witnessee, 

*^v;'/ I. K. andL.M. 

A. B., Widow of CD. 
RE, 
G. tt, 
As Witnesses : QvA)d AUe^- 

1. EL, B. S., 

L.M.. Ndia/r^ PvK^- 



ves sureties. 



Digitized by 



Google 



Ch. 6.] OP BONDS. 215 

BONB SECURING THE INHERiTANCE OF JUNORS UNDER A 
WILL, WITH SURETIES AND SUPERINTENDING GUARD- 
LiNS, BY VIRTXTE OF A POWER OF ATTORNEY. 

Beit hereby made known, that on this, the 

day of. , in the year of Our Lord One Thousand 

Eight Hundred and , before me, T. V., Notary 

Public, by the authoriy of Government, duly sworn 
and admitted, residing in Cape Town, Cape of Good 
Hope, and in the presence of the subscribed witnesses, 

personally came and appeared A. B., of. , in his 

capacity as agent of C. D., of ,, as appears by a 

private power of attorney, executed by the said C. D., 
ftt , on the , in the presence of two compe- 
tent witnesses, which power of attorney was exhibited 
to me, the Notary, and now remains in my protocol. 

And the cq)pearer declared, that according to the last Bedtaiofimi. 
will and testament^ made and executed by his coasti* 
tuent^ jointly with his deceased wife, E. F., his said 
constituent is appointed sole and universal heir of his 
said wife, upon condition that he shall be obliged to 
maintain and educate the children bom, or to be bom, 
of the said marriage, and that^ on the said children 
becoming of age, or marrying, he shall pay them their 
respective portions of inheritance, and that, in ease of 
liis being desirous of entering into the second marriage 
he shall previously cause the joint estate of himsdf and 
tis said deceased wife to be valued, and security given 
for the paym^it of the portions of such children^ when 
they shall attain their majority, or marry. 

And the appealer forther dedared, that it being ibh^ 
intention of his constituent to enter into a second mar- 
riage, his constituent had caused the whole of the said 
joint estate to be valued and appraised by G. BL and 
L K, and that by the liquidation account of the said 
estate, closed on the*. «..«••., the net balance thereof is 
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shown to amount to ..pounds, say £ , wherd 

the one-hal^ or pounds, say £....., is due to 

the appearer^s constituent, on account of the oonununii; 
of property between his constituent and the said deceased, 
and the other half is the estate of the said dece&sed; 

of which last-mentioned moiety, a sum of pounds; 

say £, , is due to the appearer's constituent, as joint 

heir, and there is due to each of the under-mentioned 
minor children, being the issue of the said C. D. Mid 
his deceased wife, E. F., in marriage lawfully begotten, 
a like sum of pounds, namely: — 

PortlOM aadgned To N. N. £, •••• 

to tlie minon. ^^ ^ 

To N. N. ^ £ 

which respective sums, the appearer, 5.5., Q engages to 
pay to each of the said children, when he or she shall 
become of age, or be married, according to law. 

A^to^tof And the appearer further declared, that his oonsti- 

«™*'^**^- tuent has nominated and appointed L. M. and N. 0. 

to be superintending guardians of his said ehildien, 

with all such power and authority as are required or 

allowed in law. 

Then the appearer declared, in his capacity as agent 
of the said L. M. and N. 0., as appears in and by the 
power of attorney above mentioned, that his constituents I 
acknowledge to have taken upon themselves the office 
of superintending guardians of the said minor children, 
and agreed to discharge the trust thereby in than 
reposed ; and the appearer did for them, by these pre- 
sents, in his said capacity, accept the said office and 
mo aeoept tnitt, trusty and declared to interpose and bind his said con- 
•uretiM, aiir*i!? stituents as sureties m aoUdvmi and joint principal 
debtors, for the due payment of the aforesaid sums, 
respectively due to the said minor children, espresslj 



q,q,, Qoalitate qii&, acting as the repEesentative of ftoother. 
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renouncing, respectively, the benefida ordima sen excua- 
sionis et diviaionis, with the force and effect of which 
they, the sureties, acknowledge themselves to be well 
acquainted. 

And the appearer declared that his constituent, the 
said 0. D., engaged and bound himself, as by these pre- 
sents the appearer, in his said capacity, doth engage and 
bind him, from time to time, and at all times hereafter, 
to save, defend, keep harmless, and indemnified the said indemnity. 
L. M. and N. O., o( from, and against all losses and 
damages which they, or either of them, can or may sus- 
tain, or be put imto by reason of their beccHuing sureties 
as aforesaid, — and that the said sureties reciprocally 
guarantee each other in their respective i^ares» the 
appearer binding as a security for the due fulfilment 
hereof his constituents' persons and property of every 
description, according to law. 

Thus done and passed, at Gape Town, the day, month, 
and year as aforesaid, in the presence of the witnesses^ 
P. Q. and R S. 

A. B., q,q. C. D., 

A. B., q.q. L. M., 

A. B., q.q. N. O. 

As Witnesses : Quod Attestor. 

P. Q., T. v., 

R & ITota/ry PufMc. 



BOND SECUKING THE INHERITANCE OP MINOBS SUCCEED- 
ING AB-INTESTATO, WITH PERSONAL SECURITY. 

Be IT' HEREBY MADE KNOWN, that on this, the 

^y of. , in the year of Our Lord One Thousand 

Eight HuiMred and , before me, S. T„ of Cape 

Town, Cape of Good Hope, Notary Public, by lawful 



Digitized by 



Google 



218 OF BONDS. [Ct6. 

authority duly admitted and sworn, and in the presence 
of the subscribed witnesses, personally came and ap- 
peared A. B., of. , who declared that his wife, E D, 

died intestate on the , and that he, the a|q[)earer, 

snpTiving spoiue had been appointed the executor dative to the estate of 

appointed executor *^* i tlt 

dative. j^is gaid deceased wife, as appeared to me, the jNotaiy, 

by letters of administration granted to him by the Master 

of the Supreme Court, on the , which letters were 

duly exhibited to me. 

And the appearer further declared, that he had caused 
the whole of the joint estate of himself and his said 
deceased wife, to be duly valued and appraised, and that 
by the liquidation account of the said estate, closed under 

date the , the net balance thereof is showE to 

amount to a sum of. .., whereof the one-hali oi 

pounds^ say £.. , is due to the appearer, 

on account of the community of property between iim 
and his said deceased wife, and the remaining moiety 
is the estate of the deceased ; whereof there is due to 
each of the under-mentioned minor children, being the 
issue of the said appearer and his said deceased wife, 

CD., in marriage lawfully begotten, a sum of. 

namely : — 

Portions anlgned To N. N. £ • » 

to the iuinon> ,_. .^ -^-. ^ 

To N. N. £ 



ToN.N. £ 

which respective sums the appearer engages to payt<^ 
each of the said children, when he or she shall become of 
age, or be married, according to law. 

And on this, the*. ..*... .day of... ..•.*...> appeared be- 
fore me, the Notary, and witnesses, E. R, of. ' 

and on the of.. One Thousand Eight Hun- 
dred and ., likewise aj^eared before me^ ^ 

Sureties wndthem- Notary, and wifaiesses^ G. H., of. , who declaim 

ex^ptioBs. ** ta inteacpose and bind themselves as sureties m soIaM^^ 
u^ joint priuicipal debtors, for the due payment of tte 
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aforesaid sums, respectively, due to the said minor 
children, expressly renouncing, respectively, the henefi- 
da ordini$ aeu excua^ionis et divisionis, with the force 
and effect of which they, the sureties, acknowledge them- 
selves to be well acquainted. The first appearer pro- 
raising to free and hold harmless his said sureties in this 
their engagement, as also to indemnify them therein ; indemnity. 
and they, the sureties, reciprocally guaranteeing each 
other in their respective shares, under obligation of 
their persons and property, according to law. 

Thus done aqd passed, in Cape Town, the day, month, 
and year aforesaid, in the presence of I. K and L. M., 
as witnesses. 

A.B., 

E. F., 

G. H., 

As Witnesses : Quod Attestor. 

IK, ,S.T., 

L. M. Notary Public. 



CERTIFICATES. 

CERTIFICATE OF THE DUE EXECUTION OF A POWER OF 
ATTORNEY. 

To ALL TO WHOM THESE PRESENTS SHALL COME, 
I, H. T., Notary Public, by lawful authority, duly ad- 
mitted and sworn, do hereby certify and attest, that I 
w^«s present on the.. ...... ....day of,. .....,••.., and did 

see A. B., the person, named iipi the paper writing, or 

hereunto annexed, duly sign, seal, and execute 

the said , and that the name A. B. thereto sub- 
scribed, is of the proper handwriting of the said A. B., 
and that the names C. I>. and E. F. thereto subscribed 
as the attesting witnesses thereto, are of the respective 
proper handwriting of C. D. and K F. aforesaid. 
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In faith and testimony whereof, I, the said Notary, 
have hereunto subscribed my name, and set and aflked 

my seal of office, at Cape Town aforesaid, this day of 

, in the year of Our Lord One Thousand Eight 

Himdred and 

Quod Attestor. 

H. T, 
Notary Publk 

CERTIFICATE OF THE DUE EXECUTION OF A POWER 
OF ATTORNEY. 

I, R. S., of Cape Town, Cape of Good Hope, Notary 
Public, by lawful authority duly appointed and sworn, 
do hereby certify and attest unto all whom it may con- 
cern, that the letter of attorney hereunto annexed, was 
duly signed, sealed, and delivered by the therein-named 
A. B., in my presence, and in the presence of C. D. and 
E. F. To the due execution thereof an act being re- 
quested, I have granted the same under my notarial 
form and seal of office, to serve and avail as occasion 
shall or may require. 

Done and passed, at Cape Town aforesaid, this 

day of , in the year of Our Lord One Thousand 

^ Eight Hundred and 

t ^ Quod Attesbif. 

H. R&, 

f Notcury PuUk 



J 



CERTIFICATE OF THE COLONIAL SECRETARY TO THE 
SIGNATURE OF A NOTARY. Q) 

To ALL WHOM IT MAY CONCERN, I, , Colonial 

Secretary of the Cape of Good Hope, do hereby certify, 
that , whose signature is affixed to theabove 

This certificate should be affixed to all notarial instruments sent out w 
the colony. 
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deed, is a Notary Public, duly sworn and practising 
in this colony, in Cape Town, by and under the 
authority of Government, and that to all acts, instru- 
ments, documents, and writings, subscribed by him in 
that capacity, full faith and credence are given in this 
colony, in court and thereout. 

Given tinder my hand and seal of office, this day 

of. ......... in the year of Our Lord One Thousand Eight 

Hundred and 

R W. R, 
Colonial Secretary of the Cape 
of Oood Hope. 



CBETinCATB OF THE CORRECTNESS OF COPIED 

I, H. T., of Cape Town, Cape of Good Hope, Notary 
Public, by lawful authority duly admitted and sworn, 
do hereby certify and attest unto all whom it may 
concern, that I have this day collated and compared 
ynih the originals the copies hereto annexed, numbered 
1, 2, and 3, being 

No. 1, copy of 
No. 2, copy of 
No. 3, copy of * 

And I, the said Notary, do further certify and attest, 
that the same are true and faithful copies of the said 
originals, and agree therewith in every respect. An act 
whereof being required, I have granted these presents 
under my notarial form, to serve and avail as occasion 
shall or may require. 

Thus done and passed, at Cape Town aforesaid, this 
day of , in the year of Our Lord One Thou- 
sand Eight Hundred and 

As WHneeses : H. T., 

A B., Notary PvMic, 

CD. 
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CONTRACTS. 



CONTRACT BETWEEN THE TBIJSTEES AND CASHIER OF 
A BANE. 

Be it hereby made known, that on this, the...... 

day of.....*..., in the year of Our Lord One Thousand 

Eight Hundred and , before me, H. T., Notwy 

Public, duly sworn and admitted* by the Government of 
the colony of the Cape of Good Hope, and residing in 
Cape Town, in the presence of the subscribing witnesses, 
personally came and appeared A. B., C. D., and E. F, 
in their capacity of trustees, acting for and on behalf of 
the directors of the S. A. Bank, under and by virtue ot 

the deed of settlement^ dated the day of. > 

of the first part, and G. H. of the second part 

And the said contracting parties declared to have 
made and entered into, as by these presents they do 
make and enter into, conclude, and confirm, the following 
contract or agreement^ that is to say : 

Appointment of Thc coutractiug parties of the first part have engaged 
and appointed, and do hereby engage and appoint, 
G. H., of the second part, to be the cashier to the said 

Bank, commencing from the day of • , aod 

do hereby bind themselves and their successors in office 
to pay, or cause to be paid, to the said G. HL, of ^ 

second part, a salary at the rate of. per aDnnm, 

or .per quarter, to be paid quarterly, as the same 

shall become due. 

Bnties to be per And thc sdid G. H., of the second part^ in considera- 
tion of the said salary so to be paid to him, hath engaged, 
and hereby doth engage, with the contracting parties of 
the first part, and their successors in office, well and 
faithfully to perform the duties of cashier to the said 
bank, and to do everything relating thereto, to the best 
of his knowledge and skill, for the benefit of the said 



cashier 



lormed. 
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bank, and well and truly to accotmt to the directors 
for the time being, for all sums of money or securities 
for money, or other property and effects, with which he 
shall be entrusted from time to time, by the said con- 
tracting parties of the i&rst part, and well and faithfully 
to obey and perform all orders and directions made and 
given by the directors, such orders and directions having 
been duly entered in the minute book and signed by 
the chairman, managing director, or the director at the 
time acting therein, and also the orders of the managing 
or acting director of the day, whether the same shall have 
been previously entered in the minute book or otherwise, 
and shall conform to all and every the provisions 
contained in the said deed of settlement, so far as they 
relate to the office of cashier; and, further, to make 
good and satisfy to the said contracting parties of the 
first part^ or their successors in office, all and whatever 
loss, damage, or expense, which shall at any time be 
sustained or incurred, through the negligence, fraud, 
improper acts, or omissions, of him, the said G. H., of 
the second part : Providdl, however, and it is hereby 
agreed by and between the parties to these presents, 
that the said G. E., of the second part, shall not be 
held liable to make good any loss which the contracting 
parties of the first part^ or their successors, may sustain 
in case of theft> forgery, or any imlawful breaking into 
the said bank with intent to commit theft, at any 
time before or after the hours of business, or in case 
of loss by fire, or other accident, unless such loss shall 
have been occasioned or eflfected by or on acooimt of 
the negligence and connivance, or with the privity of 
the said G. H., of the second part : And provided that 
the said G. H, of the second part, shall be held liable 
only for his own acts or omissions, but not for the acts 
oar omissions of others acting for him in his absenct, 
and wherewith he shall not have been connected directly 
or indirectly, 
a2 
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For the due and faithful performance and fulfihnent 
of all and every the provisions and obligations herein 
contained, the contracting parties of the first part do 
hereby bind the property of the said bank, and the said 
G. H., of the second part, hereby binds his person and 
property of every description, according to law. 

In witness whereoi^ the parties have hereunto set their 
hands and seals, in Cape Town aforesaid, the day, month, 
and year first afore written, in presence of the mir 
nesses. 

A.B, 

C. D, 

E. F., 

Witnesses : Trustees of 8. A, Bank 

I. J., G. K, 

K L. Qvjod Attestor. 

H.T., 
Notary Pvhlk 



CONTRACT FOR ERECTING A ROOF. 

Be n HEREBY MADE KNOWN, that on this, the 

day of , in the year of Our Lord One Thousand 

Eight Hundred and , before me, R S., Notary 

Public, duly sworn and admitted by the Government 
of the ' colony of the Cape of Good Hope, and residing 
in Cape Town, in the presence of the subscribing wit- 
nesses, personally came and appeared A. B., of. 

of the first part, and C. D. and K F., of .......... carpen- 
ters and builders, carrying on business under the style 

or firm of , of the second part, who dedared 

that they have made and entered into, as by these 
presents they do make and enter into, conclude, ana 
confirm, the following contract or agreement, that jb to 
say : — 

And first, the said C. D. and E R, for themselves, 
agree and bind themselves, for and in consideration of 



Digitized by 



Google 



Ch. 6J CONTBACTS. 225 

the sum of. of lawful money, to be paid to them ia 

the mamier and at the time hereafter mentioned, to 
erect, put on, and completely finish, a new roof on the 
dwelling-house belonging to the appearer of the first gj^*^^* ^^p'- 

part, situated in , Cape Town, and also to do, 

perform, and execute all and singular the works here- 
inafter mentioned, according to the plan and elevation 
signed by the said appearers of the second part, and 
according to the specification hereinafter mentioned, that 
is to say : — 

First, &c. 
Secondly, &;c. 

And the said C. D. and E F. agree and bind them- 
selves, to do and execute the whole of the work above 
mentioned, in a good, workmanlike, and substantial 
manner, and to find and provide good, proper, and 
sufficient materials of all kinds whatsoever, for erecting, 
putting on, and completely finishing the said roo£ 

And it is further agreed by and between the said 
parties to these presents, that the said work shall be 

commenced on.. , and be fully completed and 

finished on the , and when done, shall be sur- 
veyed by two competent persons, one to be appointed 
by the one party, and the other by the other party. 

And the said A. B., upon his part, contracts, pro- 
mises, and agrees to pay, or cause to be paid, unto the 
said C. D. and E. F., their executors, administrators, 

or assigns, a sum of ; in part of the aforesaid 

sum of , so soon as the said work shall be com- 
menced ; a further sum of , in part as aforesaid, oowidenttion. 

so soon as the slating boards shall be put on and com- 
pleted, and the balance of , so soon as the whole 

of the said work shall be completely built, done, and 
finished, and the said surveyors, so to be appointed as 
aforesaid, shall have certified that the whole of the said worktouwam- 
work has been done and finished in such good, work- 
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manlike, and substantial manner, and of the materials, 
and according to the specification as above mentioned. 

And, lastly, it is hereby covenanted and agreed by and 
between the said parties to these presents, that if the 
said C. D. and E. F., their executors or administrators, 
shall, in any manner, neglect or be guilty of any delay 
ctorenuit la tau whatsoevcr iu the building, finishing, and completing 
of the said work, then and in such case it shall and may 
be lawful for the said A. B., his executors, or administra- 
tors, to purchase proper and sufficient materials^ and 
also to employ a sufficient nimiber of workmen to finish 
and complete the said work, and that the said A. B^ 
his executors, administrators, or assigns, shall and may 
deduct and retain to themselves the costs of such 
materials, and all such sum or sums of money as he or 
they shall pay to such workmen for the completion of 
the said work, out of the money that shall be so due to 
them, the said C. D. and E. E, in pursuance and by 
virtue of this agreement. 

For the due and punctual fulfilment and performance 
of this contract, the said parties hereto respectively 
bind their persons and property of every description, 
submitting the same in the case of non-fulfilment, to the 
utmost rigor of the law, and the adjudication of all 
courts and judges, and particularly to that of the 
Supreme Court of this colony. 

Thus done and passed, at Cape Town, the day, month, 
and year first afore written, in the presence of the 
witnesses, 6. H. and I. E. 

A.B., 
C. D., 
E.F., 
As WUriesses : QvM Attestor. 

G. H., R a, 

IK. NcfUxryPiMk 
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OF ANTENUPTIAL CONTRACTS. 

PACTA ANTENUPTIALIA- Q 

An antenuptial contract is an agreement made by Anunuptui or 
two intending spouses regulating the disposal of the *'•«*•• *** 
property brought by them on marriage, and of that 
which they may afterwards acquira It may take place 
on the first, second, or subsequent marriage. It must 
be made before marriage, being invalid if made after- whw ud now 
wards. It should be made before a notary and two 
witnesses, as an underhand or private contract is not 
entitled to registration. 

Minors should be assisted by their guardians. 

An antenuptial contract cannot be made during mar- 
riage, for as soon as the marriage is solemnized, the 
community of goods prevails, by virtue of which the 
property of the married persons becomes common to 
them both, aijd each has a right to one-half of the joint 
estate. And any condition stipulated during marriage 
would have the effect of a gift between man and wife, 
which is prohibited in law. (^ Besides which a married 
woman is held to be a minor, under the guardianship of 
her husband, and incapable of contracting. (^ 

The community may be excluded wholly or in part 

The husband and wife may, on their marriage, not The itipaiationt 
only prescribe for themselves the rights which they 
shall respectively enjoy in their property, but also 
regulate the order and course of succession to which it 
shall be subject (*) 



P) De Groot, Inleid., B. 2, D. 12. Cos, Regtsgel. Verh. over Hnwelyks 
Voorwaarden. Van Leeuwen, Room^cli HoU. Regt, B. 4, Chap. 24. Ly- 
breghts Ked. Vertoog over het Notaris Ampt, 0. 1, Hoofdst. 7. 

P) De Groot, Inleid., B. 3, D. 2, No. 18. 

ft Ibid. B.1. D.4, Kk4, 5, D.K, Nil27. 

ft BeKtagd. Obi. I). 2, Obe. 86. 
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A wife cannot during the marriage relinquish, the 
benefit of her antenuptial contract in favour of h^ 
husband, and were she to do so of her own motion, she 
would be entitled to relief (^) 

If the wife do not stipulate that her husband shall 
not have the administration of her property, he may 
alienate and mortgage the property she has reserved out 
of the community, without her consent. (^ 

But she may stipulate before marriage, that her in« 
tended husband shall not have the administration of her 
property, and if, contrary to this stipulation, he alienates 
any part of the property, she has the right of vindica- 
tion, and he must answer any damages she may sustain 

She may also judicially interdict him if he attempts 
to alienate or mortgage her property. 

If the wife has reserved to herself by antenuptial 
contract the uncontrolled administration and aUenatioii 
of her property, she may act in law without her hua- 
band's assistance. (^) 

She may also stipulate that she will not be answer- 
able for the debts incurred by her husband, and that 
she will not share in the profits, f ) 

A widower or widow having children by a former 
marriage, and marrying again, may not stipulate more 
in favour of his or her second spouse than a child's 
share, f ) 

If a full-aged person marries a minor without tiie 
consent of his parents, he cannot, by antenuptial con- 
tract, stipulate anything in his favour out of the goods 
of his spouse ; f) and a man or woman guilty of adul- 



C) Sententie van den Hoogen Kaad, SOth Julj, 1609. 
P) De Groot, Inleid., B. 1, D. 6, Nu. 33. Regtsgd. Obs., D. 1, Obi. W, 
D. 2, Obs. 3. 
P) Ibid., D. 4, Obs. 7. 

Ibid., B. 1. D. 5, $ 24, Nu. 39 and 40, B, 2, D. 12, Kn. 14. 
(») Ibid., B.2, D. 12, Nn.4. 
(^ Ibid., Nu. 5, Note. 
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tery forfeits, in favour of his or her spouse, the advan- 
tages of the antenuptial contract • 

A man and wife may stipulate any advantages in 
favour of each other, but the one cannot agree to parti- 
cipate in the profit, but not in the loss. () 

A wife may stipulate to share in the profit and loss, 
after the dissolution of the marriage, or to take back the 
goods brought by her on marriage, (^ leaving the profit 
and loss for her husband's account. 

Whatever is not expressly stipulated to be excluded, 
remains in community.— Thus the community of goods 
being excluded, the profit and loss occurring during the 
marriage forms part of the community, but inheritances 
devolving to either party are not included in it. ^ 

The fruits or profits form part of the community, 
unless expressly excluded. (4) 

A wife having stipulated the free disposal of her 
goods, and offering, after the dissolution of the marriage, 
to pay one-half of the debts contracted during the mar- 
riage, may interdict the sale of her goods to pay such 
debts. (6) 

The husband and wife, or their heirs, have the right, 
after the dissolution of the marriage, to compel each 
other to bring in the goods intended for the support of 
the marriage, if they were not brought in, free from all 
charge and incumbrance, if none were mentioned. («) 

The wife is entitled to daim compensation for the 
goods reserved out of the community, and sold by the 
husband during the marriage, or otherwise destroyed or 
injured, and for the expenses incident to the property 



C) De Groot, Inleid., B. 2, D. 12, Nu. 6. 

6 Ibid., Nu. 7. 

?) Ibid., Nu. 8, 9, 10. B. 8, D. 21, Nu. 19. Begtsgd, Obf., D. 4, 
Obs. 26. 

De Groot, luleid, B. 2, D. 12, Nu. 11. 

Wlbid., Nu. 12. 

W Ibid.. Nu. 13. 



Digitized by 



Google 



2S0 coimLLGT& [Ch. e. 

reserved, in so &r only as such property is improved 
thereby. She is entitled to compensation, if the damage 
is occasioned by an accident, or otherwise externally — 
but not if the damage occurs from any internal cause— 
for instance^ if the value of a piece of land, or of a 
house, contributed on marriage, afterwards declines. (^) 
And she has the right also to daim the dower or other 
advantages stipulated by the contract (^ 

But a wife is not entitled to any profit or compensa- 
tion from her husband's estate, tmtil after payment of 
his debts, if there was community of profit and loss 
between them. But if the wife reserved out of the 
community the goods contributed by her, and if the 
community of profit and loss was excluded, or if she 
reserved her choice respecting the latter, and after her 
husband's death declines to participate in the profit 
and loss, she would, in both cases, be entitled to sacb 
compensation before all other creditors, in her husband's 
estate. 

The wife then acquires a tlicit hypothec on her hus- 
band's property, for the restitution of her separate pro- 
perty, and is preferred to all special mortgagees whose 
debte were contracted during marriage. (*) 

When the community of goods is excluded, an inven- 
tory and valuation ought to be made, otherwise no 
compensation could be claimed for wear and tear, and it 
would be difficult to ascertain what goods were brought 
in for the support of the marriage. 

An antenuptial contract cannot be altered or revoked 
during marriaga It can only be revoked by last will 
and the revocation is of no effect until it is confirmed 
by death. 



De Groot, Inleid., B. 2, D. 12, Nu. U. 

P) Tbid., Nu. 15. 

mibid., Nu.l7, Note. 

OVoet, lib. 28, Tit4, Nu.52. Placai^ Tan K«Mf iLaitl, 4 Get., 1540. 
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A revocation by will of an antenuptial contract must 
be made in express and special terms, — a general revo- 
cation of all former wills not being sufficient to revoke 
it. But a special revocation is not necessary if the will 
contains dispositions contrary to those in the antenuptial 
contract 

The following are the usual conditions inserted in 
antenuptial contracts, viz : — 

That the goods of the parties shall be contributed 
towards the support or uses of the marriage. 

That such goods, and those afterwards acquired, 
including inheritances eaytesta/mento and ah^ntestato, 
gifts and bequests, shall be excluded from the commimity. 
Part of the property may be included in the commimity 
and part excluded 

That the one shall not be answerable for the debts of 
the other, contracted before or after the marriage. 

That the wife may reserve to herself the option of 
profit and loss, or to take back the goods contributed 
by her on marriage. 

That the property brought in by the wife shall not bo 
encumbered or alienated. 

That the wife, with the consent of her husband, shall 
have the administration of her property. That they 
may benefit each other reciprocally with a gift (^ 

That they may dispose of their property in like man^ 
ner as by will 

At the dissolution of the marriage, the wife has the 
right to daim the value of the property exchanged or 
alienated by her husband, and the rest of the property 
belonging to her which may still remain in the estate. 



Voet, lib. 28, Tit. 4, Na. 60. 

The dower or gift is postponed to the payment of the debts of the estate 
^ the deceased spouse, and of the legitimate portion of the children. Begtsgel. 
Obiinr., D. 8, Obs. 88. Supplement op't D. 8, p. 259. 

W Voet, Idb. 28, Tit, 4, No. 86. 
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ANTENUPTIAL CONTRACT — (common form.) 

Be it hereby made known, that on this, the 

day of •..., in the year of Our Lord One Thousand 

Eight Hundred and , before me, H. T., of Cape 

Town, Cape of Good Hope, Notary Public, by tiie 
authority of Government, duly sworn and admitted, 
and in the presence of the subscribed witnesses, per- 
sonally came and appeared A- B. and C. D^ of 

And these appearers did declare, that whereas a 

marriage hath been agreed upon, and is intended to be 
forthwith had and solemnized between them, they have 
contracted and agreed, as by these presents they do 
contract and agree, each with the other, as follows, to 
wit: — 
oommimity of Ist. — That thcro shall be no community of property 

goods exduded. *' r r j 

between the said intended consorts, but that he or she 
shall respectively retain and possess all his or her estate 
and effects, moveable and immoveable, in possession, 
expectancy, or contingency, or to which he or she has 
or may have any eventual right or title, as fully and 
effectually as he or she might or could have if the said 
intended marriage did not take place. 
Bach pMty to be 2nd. — ^That tho one of them shall not be answerable 

answerable for his 

orh«rdebt». fQj. ^j^g debts and engagements of the other of them, 
but that each shall be answerable for his or her own 
debts, — contracted before or after the said intended 
marriage. 

oommunity In in- 3rd. — ^That all inheritances, legacies, gifts, or bequests, 

heTitaaces,&c.,ex- -i.-, i-im t -it •i <»i'3 

eluded. which may be lerb or bequeathed to either of the said 

intended consorts, shall be the property of him or her 
to whom they shall have been bequeathed. 

S!*i?^^«*®''* 4 th. — That each of the said intended consorts shall be 

liberty to dispose 

^r^b^^'. ^^"^ at full liberty to dispose of his or her property and 
effects, by will, codicil, or other testamentary diqK)sitioB, 
as he or she may think fii 
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Upon which conditions and stipuktions the said A. B. 
and C. D. declared it to be their intention to solemnize 
the said intended marriage, mutually promising to allow 
each other the full force and effect hereoi^ under obliga- 
tion of their persons and property, according to law. 

Thus done, contracted, and agreed at Cape Town, the 
day, month, and year aforsaid, in the presence of the 
witnesses^ E. F. and G. H. 

A. B., 
C. D., 
As Witnesses : Quod Attestor, 

E. F., H. T., 

G. H. Notary Public. 



AITTENTIPTIAL CONTRACT EXCLUDING THE COMMUNITY OF 
GM>ODS, AND SECURING TO THE CONTRACTING PARTIES^ 
BEING NATURAL-BORN SUBJECTS OF THE UNITED KING- 
DOM OF GREAT BRITAIN AND IRELAND, THE RIGHT 
OF DEVISING THEIR PROPERTY ACCORDING TO THE 
LAW OF ENGLAND, BY VIRTUE OF THE PROCLAMA- 
TION, DATED 12th JULY, 1822. 

To ALL WHOM THESE PRESENTS SHALL CONCERN, On this, 

the day of , in the year of Our Lord One 

Thousand Eight Hundred and , before me, B. S., 

of Cape Town, Cape of Good Hope, Notary Public, 
by the authority of Government, duly admitted and 
sworn, and in the presence of the witnesses hereinafter 
mentioned, personally came and appeared A. B. and 

C. D., of , being both of competent ages, who 

declared, that a marriage is intended to be shortly had 
and solemnized between them, and that previously to 
the said intended marriage, they, the said appearers. 
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had agreed and resolved upon the following stipulations 
and conditions, to wit : — 

onnw^^^^ It is agreed by the appearergi, that no community of 
property shall exist between them, and that neither of 
them shall be answerable for the debts and engagementB 
of the other of them, contracted before or after the said 
intended marriage. 

And whereas it appears by the laws and customs at 
present in force within this colony, that in case any 
natural-bom subject of the United Kingdom of Great 
Britain and Ireland, shall enter into the marriage state 
within the colony of the Cape of Good Hope, without 
making a previous marriage settlement, or antenuptial 
contract, his or her property, both moveable and 
immoveable, upon the death of one or other of them, 
shall be administered and divided according to the 
colonial law, notwithstanding any subsequent testament- 
ary devise that may be mutually and separately made 
by the parties respectively : 
PtttiMNMmfhe Now these presents witness, and the said A. B. and 
S^ ^^"ac- C. D. hereby declared, that they wished to enjoy tie 
S'SSwid. ^ same rights and privileges of devising all the property 
which they, or either of them, now possess, or which 
they may hereafter possess, of any natu!te or kind 
soever, both moveable and immoveable, as they would 
be entitled to do and exercise xmder the laws and cus- 
toms of England, and that, in case of the death of the 
said parties, or either of them, no division or distribution 
of their property shall be made according to the colcaaial 
law on that head. 

Upon all which conditiongf, the said appearers herelj 
respectively promise to solemnize their said intended 
marriage, and respectively to act up to the tenor rf 
these presents, binding for the fulfilment thereof their 
persons and property, according to law. 

Thus done and passed, at Cape Town, the day, raoA 
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and year before written, in the presence of the witnesses, 
E. F. and G H. 

C. D., 

As Witnesaea : Quod Atteitar. 

EF., RS, 

G. H. Notary Public 



AKTENUFTLUi CONTRACT, WITH TESTAliENTABY 
DISPOSITION. 

Enow all hen bt these pi^sents, that on this, 

the day of the month of....... in the year of 

our Lord One Thousand Eight Hundred and , before 

me, A. B., of Cape Town, Cape of Good Hope, Notaiy 
Public, by lawful authority duly admitted and sworn, 
and in the presence of the subscribed witnesses, person- 
ally came and appeared C. D., of Cape Towd, of the 
one part^ and E. F., also of Cape Town, spinster, of the 
other part. 

And these appearers declared, that, being about to 
enter into the holy state of matrimony, they have con- 
tracted and agreed, as by these presents they do con- 
tract and agree, each with the other, by way of mar- 
riage contract, as follows, to ^nt : — 

First — ^That there shall be no community of property 
Between the said intended consorts, but that he or she 
shall respectively retain and possess all his or her estate 
and effects, moveable and immoveable, in possession, 
expectancy, or contingency, or to which he or she has 
or may have any eventual right or title, as fiilly and 
effectually as he or she might or could have, if the said 
intended marriage did not take place. 

Secondly — That the one of them shall not be answer- 
able for the debts and engagements of the other of 
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them, but that each shall be answerable for his or her 
own debts, contracted before or after the said intended 
marriage. 

Thirdly — ^That all inheritances, legacies, gifts, or 
bequests, which may be left or bequeathed to either of 
the said intended consorts, shall be the property of him 
or her, to whom they shall have been left or bequeathed 

Fourthly — ^That each of the said intended consorts 
shall be at fuU liberty to dispose of his or her property 
and effects, by will, codicil, or other testamentary 
disposition, in such manner as he or she shall think fit 

Fifthly — ^That the property and effects of which the 
said E. F. is now possessed, and all such inheritances 
and legacies as may in future devolve, or be left to her, 
the said £. F., shall be, and remain vested in the hands 
of L. M., and after his resignation or death, under the 
administration and care of the South African Associa- 
tion for the Administration and Settlement of Estate^ 
the trustee or trustees for that purpose appointed hya 
separate deed, bearing even date herewith, as the sole 
and separate property of the said E. F., upon trusi^ to 
keep, lay out, and invest the same at interest, on good 
and approved security, and to pay to the said E. F, or 
her assigns, for her own use, at any time during tie 
subsistence of the said intended marriage, the sum of 

, in part of her property, so excluded from the 

partnership and community of property as aforesaid, 
and to pay the interest or dividends of the property so 
excluded as aforesaid, or of the balance remaining ato 
payment of such sum as aforesaid, from time to time, 
as the same shall become due, unto the said E. F., ^ 
her assigns, during her life-time, to be by her or by her 
assigns applied in such manner as she or they shall 
think proper, and that the receipt of the said E. F* ®^ 
her assigns, alone, shall be a sufficient discharge to the 
said trustee or trustees for the time being : — ^and uF^ 
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further trusty afiber the death of the said E. F., to pay 
the said interest or dividends to the said C. D., during 
his life-time, and upon the decease of the said intended 
consorts, to apply the same for the beuej&t of any child 
or children existing of the said mamage, and such 
diild or childrei^ coming of .age, or being married, to 
apprc^riate and pay over the balance of the capital 

remaining after the payment of such sum of. , to 

such child, or, if more than one, to such children in 
equal portioi^ and upon further trust, should there be 
no issue of such iparriage, and should the said E. F. 
predecease the said C. D., then to such person or 
peracms as elxe may have appointed for that purpose by 
her last vfiU and testament^ or in default of such will 
and testament^ then to pay the said balance of the said 
capital as aforesaid, to the said C. D. And ihe said 
C. D. hereby declares to nominate and appoint the said 
E. F.> sole heiress of all the property and estate to be 
left by him at bis death, should he predecease the 
saidE.F. 

And upon the foregoing terms, agreements, and sti- 
pulations, the said intended consorts declared, and hereby 
declare, it to be their intention to solemnize the said 
intended marriage, mutually promising to allow to each 
other the full force and effect thereof under security (rf 
their persons and property, according to law. 

Thus done and passed, in Cape Town, the day, month, 
^ year aforesaid, in the presence of L. M. and N. O., as 
mtiKsses hereto. 

C. D., 
E. F., 
^a Wifaie^dea : Qtud Attestor. 

L ML, A. B., 

N.O. Notary PvlMe, 
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ANTENUPTIAL CONTRACT, WITH SETTLEMENT AND 
APPOINTMENT OF TRUSTEE. 

Be it hereby made known, that on this, the 

day of. , in the year of our Lord One Thousand 

Eight Hundred and , before me, R. J., of (kf^ 

Town, Cape of Good Hope, Notary Public, by the 
authority of Government, duly sworn and admitted, 
and in the presence of the subscribed witnesses, per- 
sonally came and appeared A. B., of.... , a bachelor, 

aged twenty-one years and upwards, and bom in tie 
said colony, ^ of the j&rst part, and C. R, spinster, a 
minor, of the age of nineteen years, or thereabouts^ 

daughter of M. R, of. , and also bom in the said 

colony, duly assisted by her father, the ' said M. R, of 
the second part, and with the full consent and appro- 
bation of the said M. R, testified by his being a party 

to and signing these presents, and V. O., of. , of 

the third part. 

And the said appearers did respectively declare, thafc 
whereas a marriage hath been agreed upon, and i 
intended to be shortly had and solemnized between the 
said A. B. and C. R, with the consent and approbation 
of the said M. B., as aforesaid: And whereas the said 
inteujied consorts wish to avoid the consequences ^ch 
might riesult from such intended marriage being solem- 
nized in this said colony, without antenuptial contract: 

Now therefore these presents witness, that th^, ^^ 
said A. B. and C. R, of their own free will and accord, 
and with the full consent and approbation of the said 
M. R, testified bs aforesaid, have made and entered 
into, as by these presents they do, with the assisiaDoe 
of the said M. R, make and enter into, conclude, and 
confirm, the following anteauptial contract and marriage 
settlement, that is to say : — 

Firstly — That there shall be no community ot P^ 
perty between the said intended consorts, but that he 
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or she shall respectively retain or possess all his or her 
estate and effects, moveable and immoveable, in posses- 
sicm, reversion, expectancy, or contingency, or to which 
he or she has, or may have, any eventual right or title, 
as fully and effectually to all intents and purposes, as 
he or she might or could do, or have done, if the said 
intended marriage did not take place. 

Secondly^ — That the one of them shall not be answer- 
able, or in any wise liable, for the debts, engagements, 
or responsibiHties, of the other of them, contracted 
either before, during, or after their said intended 
marriage, but that each shall be liable for his or her 
own debts, engagements, and respoiosibilities, and no 
more. 

Thirdly — That all inheritances, legacies, gift-s, dona- 
tions inter vivos or mortis causa, or bequests, which may 
have been, or may hereafter be, devised, bequeathed, 
or given, or made, to either of the said intended con- 
sorts, or which may devolve upon either of them by 
succession db vrUestato, shall be the sole, separate, and 
exclusive property of him or her, upon or to whom the 
same shall devolve, or have been devised, bequeathed, 
or given. 

Fourthly^^— That each of the said intended conso^jts 
shaU be at full and free liberty to dispose of his or her 
property, estate, and effects, whether in possession, 
reversion, remainder, or expectancy, and wheresoever 
situate, nothing excepted, by last will, codicil, or other 
testamentary disposition, in such manner, and to such 
person or persons, and in such shares and proportions, 
and upon such terms and conditions, as he or she respec- 
tively may think fit, without any restriction, any laws 
or ordinances now or then in force in the said colony, 
to the contrary notwithstanding. 

Fifthly — ^lliateach of the said intended consorts shall 
liave the fall right, power, and piivilege, at any time 
or times, after the solemnization of the said intended; 
R 2 
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marriage,-^any laws to the contrary notwithstanding — 
to benefit the other with a gift or settlement of property, 
money, or effects, to any amount, either by formal 
donation or otherwise. 

Sixthly — ^That the said appearer of the first part shall, 
during the existence of the said intended marriage, have 
the sole and exclusive administration of all the properfy, 
estate, and effects of his said intended conscnrt^ as well as 
his own, for the purpose of the support of the said intend- 
ed marriage, to which purpose he may at all times af^>ro- 
priate the interest and usufruct thereof; but so, however, 
that he shall not acquire any other right or power ov&t 
the property of his said intended consort (or over the 
policy of life assurance, hereinafter mentioned), and 
shall not encumber, mortgage, pledge, or alienate, or 
sell, or otherwise dispose o1^ the same or any part thereof 
unless with the special written consent of his said intend^ 
ed consort^ signed and subscribed by herself and by and 
in the presence of two competent witnesses. 

Seventhly — It is further agreed, in consideration of 
the said intended marriage, that the said A. B. shall 
insure his life in the Mutual Life Assurance Company of 
Cape Town, for the sum of £500 sterling, to be settled 
upon the trustee hereinafter named, in manner and 
upon the trusts, and for the intents and purposes, here- 
inafter expressed and declared of and concerning the 
same. And whereas the said A. B. has already made 
proposals for the insurance of his life in the aforesaid 
company, for the aforesaid sum, and for opening a 
policy of assurance upon the several terms and con- 
ditions of the said company — ^these presents farther 
witness, that^ in consideration of the said intended mar- 
riage, and in pursuance and performance of the said 
hereinbefore-mentioned agreement^ on the part of the 
said A. B^ in this behalf and to the intent that the 
said policy of assurance on his life for £500, and the 
accumulations thereon, and proceeds thereof may he 
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secured and applied upon the trusts, and to and lor 
the use6» intents, and purposes hereinafter mentioned, 
he^ the said A. B., hath a^eed, and by these presents 
doth covenant, promise, and agree, to and with the said 
Y. O., that he, the said A. B., ^all, and will, imme- 
diately after the said intended marriage, take all such 
steps as may be necessary to perfect and complete the 
said assurance, and procure the policy thereof in due 
and customary form. And he doth hereby declare 
to have assigned, set over, and transferred, as by these 
presents he doth assign, set over, and transfer, the 
before-mentioned policy so effected, or to be effected by 
him, in the said Mutual Life Assurance Company of Cape 
Town, together with all and every sum and sums of 
money, which shall, or may at any time be, or become, 
due or receivable upon or by virtue of such assurance, 
and all and every the powers and remedies, both in 
law and equity, of him the said A- B., for recovering 
or receiving the payment of the same, or any part 
thereof and all benefit and advantage belonging and 
incident thereto, and all the estate, right, title, and 
interest whatsoever, of the said A. B., his executors, or 
ftdministrators, in and to the same, to have, hold, 
receive, and take and enjoy the said policy, and the 
assurance hereby assigned, or intended so to be, unto 
him, the said V. O., his executors, administrators, and 
assigns, to and for his and their own proper use and 
benefit, but nevertheless upon the trusts, and to and 
for the intents and purposes hereinafter expressed and 
declared of and concerning the same, that is to say : 
Upon trust, that he, the said V. O., shall, during the 
life-time of the said A. B., see that the premiums which 
may from time to time become due in respect of the 
said insurance, are regularly paid by the said A. B., so 
that the said policy is properly kept on foot, according 
to the intent and meaning hereof, and that he, the said 
^' 0., shall, in case of the death of the said A. B., 



Digitized by 



Google 



242 OONTBACTS. [Ch. 6. 

receive and take the aforesaid sum of £500, or any 
other or further sum which may be due and payable in 
respect of the said assurance, and do and shall pay the 
same in manner hereinafter mentioned, and from and 
immediately after the death of the said A- B., then 
upon trust, to pay the same to his said intended consort^ 
the said C. B., if she should then be alive, as her own 
sole, free, and absolute property, free of all incumbrance 
or liability, and not subject to the payment of any 
debts which may be due by her husband's estate ; but 
in the event of the said C. R predeceasing the said 
A. B., then upon trust, immediately after his death, to 
pay the same to and among the heirs of the said C. R, 
in such shares and proportions, and at such time and 
times, and in such manner as the said C. R shall, by 
last will and testament, direct, limit, and appoint, or 
failing any such last will and testament, then to pay 
the same to and among such heirs, as aforesaid, in equal 
proportions, share and share alike. And the said A. R 
shall and will, at his own proper cost and charge, from 
time to time during his life-time, well and truly pay, 
or cause to be paid, to the said Mutual Life Assurance 
Company, all such annual or other premiums, and other 
sum or sums of money as shall from time to time be 
payable for keeping on foot the said policy of assurance ; 
and, also, shall and wiU from time to time, and at least 
within fourteen days of the time j&xed by the said 
Mutual Life Assurance Company for the payment of the 
annual premium on the said policy, without regard to 
any extra days beyond the days of payment allowed by 
the said company, at the request of the said V. 0., his 
attorney or attorneys, produce and show to him or them, 
proper and sufficient receipts and vouchers for such 
annual payments. And in case the said A- B. shall at 
any time refuse, decline, or neglect, within the time 
aforesaid, to pay the premium, or to produce and show 
forth the receipts and other Jtcquittances for the same. 
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it shall be lawful for the said V. O., his executors, 
administrators, or assigns, to pay the same so as to 
keep the said policy on foot. And it is hereby agreed 
and declared, that the sum or sums, of money which 
shall be so by him, or his foresaids, paid for, or in 
respect of such annual payments on the said policy, 
shall be chargeable upon the said A. B., and be and 
become forthwith payable by him to the said V. 0., 
ot other person or persons pajdng the same. And it is 
hereby agreed, by and between all the said parties to 
these presents, that he, the said trustee, or any future 
trustee, shall, and lawfully may, in the first place, 
deduct or retain out of such money, as they or he may 
receive, all such sum or sums of money, costs, char- 
ges, and expenses, which he, or either of them, shall 
pay, expend, lay out, or be put unto, by reason or 
means of this present trust, or any other matter or 
thing, touching or concerning the same. And also, that 
the said trustee, or any future trustee, or either of their 
executors or administrators, shall not be chargeable or 
accountable for more money than what he or they shall 
respectively and actually receive by virtue of these 
presents ; neither shall he or they be chargeable with 
any loss, or liable to make good the same, unless the 
same shall happen by or through the wilful neglect or 
default of such tnistee or his foresaids, and then only 
he or they, who are guilty of such default, shall be 
answerable for the same. And in case of the death of 
the said trustee happening before the death of the said 
A. B., or in case of his desiring to be removed from 
. the said trust, during the lives of the said A- B. and 
C. R, it is agreed that they, the said A. B. and C. R., 
pay, nominate, and appoint som^ other fit and proper 
person or persons, to be trustee or trustees in the 
premises, in the place and stead of the trustee here- 
tofore appointed, and that upon such nomination or 
appointment, such person or persons ^hall tbencefortii 
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be jointly and equally conoorned and interested in 
the trusts hereinbefore expressed, in the saine or the 
like manner as the trustee hereby already appoimted. 
And, further, the said A. B. doth hereby coviraiant and 
agree, that he shall and will, at all tiibes h^eafleiv 
upon every reasonable request of the said V. O., or 
of any new trustee or trustees, make, do, and execute^ 
all such further and other lawful and reasonable acts and 
assurances, for the better and more eflfectually secor^ 
ing the said policy of assurance to the said V. O., or 
to such new trustee or trustees as shall be requisite fixr 
the uses and purposes of these presents* 

And the said V. 0. doth hereby cov^iant, pronnse^ 
and agree, to and with the said parties hereto, of the 
j&rst and second parts, that he, the said V. O^ doth accept 
the trusts hereby reposed in him, and will honestly and 
truly execute the same to the best of his power and 
ability, and shall, and will, at the request of the said 
several parties of the first and second partei, or either of 
them, or their, or either of their heirs, executors, or 
administrators, account with them, touching the said 
trust, and shall and will make, and render, a just and 
faithful account of all such sum or sums of money as 
he shall receive, by virtue of the trust, herdnbefore 
contained 

Lastly — It is hereby declared and agreed, that in caae 
of the death of the said intended consorts, or of either 
of them, no division or distribution of their property 
shall be made according to the colonial law on that 
head, and that in the absence of any last will, or other 
testamentary disposition, the survivor of them, or any. 
child or children lawfully begotten, of and during the 
said marriage, if an/, shall respectively be entitled to 
inherit or not, as the case may be, under the estate of 
the deceased, according to the laws of inheritance in 
force in England. . And it is also finally understood and 
agreed upon, hj imd between the said parti^ that 
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Tinder and subject to the several stipulations, provisioi^ 
and agreements of thede presents, the said intended 
itiajrriage shall, in other respects, be held and considered 
to have been contracted and agreed^ and shall, when 
sol^nnized, be subject to the same laws, as if the samd 
liad been lictUally contracted and solemnized in Eng^ 
land. 

Upon all which Conditions, the said appearers of the 
first and second pa^, respectively, promise and agree to 
Iiave the said intended marriage solemnized without 
delay, and respectively to act up to the tenor of these 
presents, mutually promising to allow each other the 
full force and effect hereof under obligation of their 
persons and property, according to law. 

Thus done, contracted, and agreed upon, at Cape 
Town aforesaid, the day, month, and year aforesaid, in 
tiie presence of the witnesses. 

A.B., 
C. R, 
M.R, 
Witnesaea : V. O., Trustee. 

T. N., Qttod Attestor. 

0. W. R J., 

HfdUvry Public. 



DECLARATIONS. 



DECLARATION OF A WIDOW, WHO RESERVES TO HERSELF 
THE CHOICE TO SHARE, OR NOT, IN THE PROFIT MADE 
AND LOSS SUSTAINED, DURINa THE MARRIAGE. 

On this, the day of , in the year One 

Thousand Eight Hundred and , before me, L. M., 

of Cape Town, Cape of Good Hope, Notary Public, by 
lawful authority duly appointed and sworn, and in the 
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presence of the subscribed witnesses, personally came 
and appeared A. B., widow of C. D., deceased, of Cape 
Town, who declared, that she had made and executed 
an antenuptial contract witii her deceased husband, 

C. D., before the notary public , and witnesses, 

on the. , by which it was stipulated, that the 

property brought in to the support of the marriage, 
of herself and deceased husband, and that subsequently 
acquired, as also the debts due by them, should be ex- 
cluded from the community of goods, and that she, the 
appearer, should have the choice to participate, or not^ 
in the profit made, and the loss sustained, during the 
marriage, after a statement of the affairs of her deceased 
husband should have been submitted to her, to afford 
her an opportunity of examining the same. 

And whereas the statement aforesaid has not been 
submitted to her, now these presents witness, and she 
the appearer hereby declared, that she reserves to her- 
self the right of deliberation, in order that she may be 
better enabled to declare her intentions hereafter, as 
she shall be advised, after an inquiry into the affairs of 
th6 deceased. 

Thus done and passed, at Cape Town, the day, month, 
and year first afore written, in the presence of the wit- 
nesses, R S. and I. N. 

A.B., WidowofCC 
As Witnesses : Qw)d Attestor. 

R. S., L. M., 

I. N. Notary Public, 

DECLARATION OR CHOICE MADE BY A WIDOW, WHO ABIDES 
BY THE ANTENUPTIAL CONTRACT, EXECUTED BY HER 
WITH HER DECEASED HUSBAND, AND DECLINES TO 
SHARE IN THE PROFIT AND LOSS. 

On this, the day of , in the year One 

Thousand Eight Hundred and.... , before me, L. M., 
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of Cape Town, Cape of Good Hope, Notary Public, by 
lawful authority duly appointed and sworn, and in the 
presence of the subscribed witnesses, personally came 
and appeared A. B., widow of C. D., deceased, of Cape 
Town, who declared, that whereas by an antenuptial 
contract, made and executed by her with her deceased 

husband, C D., on the , before the notary 

public , and witnesses, it was amongst other 

things provided, that there should be no community 
of goods between her and her said deceased husband, 
and that she, the appearer, should have the* choice, on 
the dissolution of their marriage, to share, or not, in the 
profit made and loss sustained during the same, or to 
take the goods brought in by her, to the support of 
their marriage, as also those acquired by her subse- 
quently thereto : 

Now, these presents witness, and appearer hereby 
declared, that having carefully examined the inventory 
of the estate of her said deceased husband, she had 
been advised to declare, as she doth hereby declare, her 
choice to be, to take the goods brought in by her or her 
marriage with her said deceased husband, according to 
the inventory then made thereof as also the goods 
acquired subsequently thereto, and not to share in the 
profit made arid loss sustained during the marriage, but 
to relinquish the same in favour of the heirs of her 
said deceased husband, or of those who shall claim to be 
entitled thereto. 

And the appearer further declared to renounce and 
disclaim all her right, title, and interest^ in and to 
the inheritance bequeathed to her by her said deceased 
husband, in and by his last will and testament, made 

and executed on the , before the notary public, 

and witnesses, and to the profit and loss above- 
mentioned, and also expressly to renounce the benefit 
of relief 

Thus done and passed, in Cape Town, the day, month, 
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and year first above written^ in the presence of the 

witnesses, R S. and I. N. 

A. B^ Widow of C. D^ 

As Witneesee : Quod Atteatar. 

R &, Ix M., 

L N. Notary PvMic 



DECLABATION OP A WIDOW WHO CHOOSES TO SHAKE IH 
THE PROFIT MADE, AND LOSS SUSTAINED, DURING THE 
KARRIAQE WITH HER DECEASED HUSBAND. 

On this, the day of , in the year One 

Thousand Eight Hundred and , before me, L. H, 

of Cape Town, Cape of Good Hope, Notary Public, by 
lawful authority duly admitted and sworn, and in tiw 
presence of the subscribed witnesses, personally came 
and ai^eared A. B., widow of 0. D., deceased, of Cape 
Town, who declared that she made and executed an 
antenuptial contract with her deceased husband, C. D^ 

on the , before the notary public , and 

witnesses, and that by the said contract it was stipulated 
and agreed, that the property brought in to the support 
of their marriage, and that acquired subsequently thereto^ 
should be excluded from the community of goods, aod 
that^ after a statement of the affairs of her said deceased 
husband should have been submitted to and examined 
by her, she should have the choice to share or not in 
the profit made, and loss sustained, during the marriage, 
as she should think fit. 

And the said appearer further declared, that whereas 
a statement of the affairs of her said deceased husband 
had been duly submitted to her, and she had fully in- 
vestigated the same: Now these presents witness, and 
the appearer hereby declared, that she had been adv 
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to choose, as she doth hereby dioose^ to share in the 

profit and loss aforesaid. 

Thus done and passed, at Cape Town, the day, month, 

and year afore written, in the presence of the witnesses, 

R S. and T. U. 

Ju B., widow of C. D., 

As WUneaaea: Quod Attestor. 

Ra, L.M., 

T. U. N'otary Public 



JUS DELIBERANDI. 

ACT OP DELIBERATION, OR OP NON-PREJUDICE. 

Know all men bt these presents, that on this, the 

day of. , One Thousand Eight Hundred and 

, before me, T. R, of Cape Town, Cape of 

Good Hope, Notary Public, by the authority of Govern- 
ment duly sworn and admitted, and in the presence of 
the subscribed witnesses, personally came and appeared 
A. B^ married in community of property to C. D^ 
daughter of E R, of Cape Town, who declared, that 

the said £. F. departed this life on... , and that he, 

the appearer, not having determined either to adiate or 
repudiate the inheritance forthcoming to him, nomine 
uxofisy out of the estate of the said E. F., he, the said 
appearer, doth hereby avail himself of the benefit of 
ddiberation. 

And the said appearer declared, that he is about to 
inake an inventory of the estate and effects of the said 
£. F., to sell the perishable property, and to do such acts 
as may be necessary to enable him, the said appearer, 
to ascertain the solvency of the estate of the said E. F., 
hat that> ill so doing; it is not his, the appearer's, inten- 
tion, to adiate or accept the said inheritance ; and the 
^d appearer doth hereby solemnly protest against any 
such acts done by him aa af<Mresaid» from being construed 
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as m aei A^mifiiim; or cf aec^kmee^ of Ae and 

iiilieritaiio& 

Thus doM and pMsed, at Cbpe Tomi, tlie daj, : 

and year abnmid, in tlie pnj a u i u. of tlie 

aRandlK. 

A. R, 

WHments : Qwoi AUettar. 

a tt, T. R, 

L K. KUaryPmUie. 



OF DONATIONS INTEE VIVOSl 0) 

A donation ** inter vivos,'' is a volimtaiy pft» which 
a person, in his life-time, makes to another, from 
motives of generosity, or as a recompense for services 
performed. 

Bemtmeratory donations are not subject to ihe laws 
which operate in prejudice of donations. ^ 

All persons are capable of making donations, who are 
capable of alienating their property in their life-time ; 
and everything that is subject to commerce, may be 
the subject of a donation. 

A donation cannot be made by a minor, nor can a 
guardian give away his ward's property. P) 

Parents cannot make a valid donation to their minor 
children who are under the parental power, nor can 
husband and wife to each other, unless the donation be 
confirmed by death. (4) 

0) Be Groot, Inleid., B. 2, D. 14, $ 2. B. 3, B. 2. Van Zarck, Codex 
BataynB, Tit. Donatien. Van Leeaweo, Boomsdi HoU. Begt., B. 4, Ch. 
80. Domat, Civil Law, l^t. Donations. AanLangsel tot faet Holi. R^:te- 
geleerd Woordenboek, 2it Donatio inter vivos. Huber, Hedeudaagsche B^ls. 
geleerdheid, B. 3, K. 14. LybreghU Red. Vert, over het Not. Ampt, D. 1, 
HooldBt. 16. 

Be Groot, Inleid., B. 8, B. 2, Nu. 4. 

(») Ibid., B. 8, D. 1, Nn. 84, B. 2, Nu. 9, 10. 

(*) Ibid., B. 8, B. 2, Nu. 11, 12, 18. See Schorer's Note, 

who Mjt that parents can make a donation to their children. 
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But dothes and jewels, for the attire and ornament 
of the wife, are vaUd gifts, and are excluded from the 
community of goods, if they do not exceed the condi- 
tion and circumstances of the husband. (^) 

A married woman cannot make a donation without 
the consent of her husband. 

Donations between husband and wife were abolished 
by the Boman law, because it appeared from experience, 
that the easy temper, either of the husband or wife, 
impoverished the one to enrich the other. K the one 
refused the other, it became an occasion of strife and 
contention, and the duties of educating their children 
were neglected. 

Minors marrying without consent of their parents, 
cannot make a donation to each other. (^) 

A donation is void, if it comprises the whole of the 
donor's property, both present and future, because that 
would deprive the donor of the power of making ^ will ; 
f) but, so long as the heir is not prejudiced in his legiti- 
mate portion, a donation of all the donor's property is 
valid, if it relates to present property, so that it leaves 
iuture property disposable by wUL 

A person may dispose of his property in his life-time 
absolutely or on condition, and if the property be deliv- 
ered, the gift is effectual after the donor's death, (f) 

A person may also make a donation of part of his 
property, reserving to himself the possession and use 
ttiereof during his life. In such a case the right of the 
donee would be transmitted to his heirs after his death, (f) 

The gift should be accepted by the donee in the life* 



Cos, over Huwelyksche Voorwaarden, $ 2. 

P) De Greet, Inleid., B. 3, D. 2, Nu. 14, 15. 

^ Ibid., Nn. 16. Voet, however, holds such a donation to be 

^alid— (see Schorer)— with this limitation, that the donor should reserve snffi- 
'Cleat for his own wants. 

De Groot, Inleid., B. 2, D. 14, Nu.3. B. 3, P. 2, ^ 18, 14. 

Ibid., B. 2, D. 14, Nil. 3. 
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time of the donor. Its irrevocability depends on the 
acceptance^ whidb may take place in person, by pro- 
curation, or by letter. Q) 

If it is made to an in&nt^ or to a person rum compos, 
the donation eliould be accepted by the guardian or 
curator ; but the donation does not take effect if it is 
revoked, or if the donor died before it is aec^ted. (^ 

In the absence of the donee, it may be accq>ted by a 
notary on his behalf but the acceptance should be After- 
waa-ds ratified by i^e donea 

The donation being perfected, the donor is bound to 
deliver it^ and the donee acquires a right of action 
to the property given, and afterwards the property 
itself (8) 

A donation may be entailed with fidei-^xmvmisswnf 
and the donee directed to restore it to a third person. 

A donation of immoveable property cannot be made 
by a minor to his sponsor, or to his guardiai^ or to the 
(^dren of his guardian. (*) 

If a donation be made in contemplation of marriage^ 
it must be restored if the mairiage does not take 
place. 

It is void, if made to a widow or widower having 
children by a former marriage, if it exceeds the least 
portion IdEfc to such children. (^ 

If a married man, having children by a former mar- 
riage, makes a valuable gift to such children, or if he 
makes such a gift to his friends, to prejudice his second 
wife, or h^ heirs, such gift would not burthen the 
second wifa 

Be Groot, Inleid., B. 8, B. 2, { 12. 



e> 


Ibid.. 


B. 8, B. 2, { 12. 





Ibid.. 


JU. 


« 


Ibid., 


No. 56. 


« 


Ibid., 


No. 41, B. 8, B. 80, $ 18 


m 


Ibid., 


B. 8, B. 2, Nu. 84. 



Cot, oTer d« Boedelmeogiiig door 't Hawdyk, i IS. 
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A donation made for the advancement of the child- DonatKmi. 
ren, must be brought into collation, unless the gift 
exceeds the circumstances and condition of the donor, 
in which case the second wife would not be held liable 
to participate in the payment, further than the amount 
which would be suitable to the condition of the donor. Q) 

But a married man is privileged to charge the joint 
estate with a donation for the maintenance of his illegi- 
timate children begotten during marriage, (f) 

A donation, if perfected, is irrevocable, f ) 

It is revocable on the following grounds : — 

If the donee attempts to take the life of the donor ; 

If he beats him ; 

If he does serious injury to his property ; 

If he has not fulfilled the condition on which the 
donation was made ; 

K he slanders the donor, or does him some other 
serious injury; or if the donee, having the means, 
refuses to assist the donor when in great distress. Causes 
of the like or of a graver nature could set aside a 
donation. (*) 

A donation made of all the donor's property, or a 
considerable part of it, or of an article of great value, 
at a time when he had no children, and probably did 
not expect issue, is revocable if he afterwards has chil- 
dren bom in marriage or legitimated. (^) 

If the donation diminishes the donor's estate, so as 
to prejudice the children in their legitimate portion, 
it is void to the extent that it so impairs it ; and if the 
donation be made to a stranger, expressly to defraud the 
children, it is altogether void. («) 

Cob, Regtsgel. Verhandelingen. p. 29. 30, 33, § 16. 
HolL Consult., D. 1, Cons. 89. Cos, Ibid., § 17 
?) De Groot, Inleid., B. 3, D. 2, f 16, Nu. 29. 
« Ibid., § 17. 

« Ibid., $ 18. 

(•) Ibid., $19. 

B 
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The Emperor Constantine first introduced the solem- 
nity of registration, to prevent creditors from being 
defrauded. 

It is the opinion of Grotius, that this law did not 
prevail in Holland ; but as the local lalv of Aniwo^ 
Cap. 53, Nu. 4, allowed persons of distinction, as a 
special privilege, to make donations above 500 ducatsy 
without having them enregistered, it is contended by 
other jurists, (^ that^ with that exception, the neceasiiy 
of registration was required. 

As, however, a donation of immoveable property 
must be transferred before the Registrar of Deeds in 
Cape Town, it is held, that, with respect to moveablee^ 
if the donation be made before a notary and two wit- 
nesses, it is as valid as if it were publicly registered. (*) 

The law of this colony does not require the r^istra- 
tion of dpnations. (4) 



DONATIO INTER VIVOS TO A MINOR, BY THE UTTSir 
VENTION OP HIS TUTOR. 

Know all men whom it may concern, that on 

this, the day of , in the year of Our Lord 

One Thousand Eight Hundred and , before me, 

I. R, of Cape Town, Cape of Good Hope, Notary Public, 
by the authority of Government duly admitted and 
sworn, and in the presence of the witnesses heremafler- 
mentioned, personally came and appeared A- B., of 
• ..»^,..., who did declare, for and in consideration of tte 
natural love and affection which he, the appearer, haa 



De Groot, Inleid., B. 3, D. 2, § 19, Na. 27, 28. 

Aanhangsel tot het HoUandscli Regtsgeleerd Woordenboek^ Titnl 
Donatio inter vivos, page 398. 

(3) Van Zurck, Codex Batavus, Tit. Donatien. 

(*) Provisional lustructions of Commissioner-General Be Mist, for tke 
Deputy Secretary and Keeper of the Records, Art. 6. 
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farand towar^SkC. D,; to. give and. grant (mter. vivos )r to 
tjiesiaid C. Bf...^,, 

ISben afco app^are^f E. F., the tutor ofithe said C. D., 
who declared^ that he did, by tiiese presents, accept 
the 9^ gift f(»r and on behaK of tiae said minor, in 

'Gm^ done and pwsedr at Cape Town, the. day, month, 
afli4 yearj^afpremd,, in the presenile of the witaesses, G. 
5. and It I^ 

A.B., 
E.F., Tutorof CD., 
4fi WMmsafi^ : Qwod Mteetor. 

Cfca, LB., 

I. ^ Notary PvUic 



DONATIO UmSR VIVOS, CONTAINING APPOINTMENT OF ^ 
TR^ITST^B, WITH POWER TO INVEST. 

Be-u herebs; made b^nown, thation this, the......... 

^y of. ,.., in the.year of Our Lord One Thousand 

Eight Hundred and , before me, R. S., of Cape 

Town, Gape of Crood Hope, Notary Public, by the 
authority of Government duly sworn and admitted, and 
in the presence of the subscribed witnesses, personally 

came and appeared A. B., of , who did declare, 

tliat, whereas he did; duly authorize and empower C. D., 

^f-* , toreceive for him and in his name, from 

^ suiu of ....,...., administered by the said 

for account of the appearer, and, that the said money was 
acwdingjy.p^d into the hands of the said C. D. : Now 
tbese, presents witness,; and the appearer declared, that, 
for and in consideration of the natural love and affection 
^hich he hath and bears unto the children begotten 
^d to be begotten by him in marriage with his wife, E. 
^•) and for other divers good causes and considerations, 
*^» the appearer, hereunto moving, he hath given and 
s2 



Digitized by 



Google 



256 OF DOKATIONS INTER VIVOS. [Ch. 6. 

granted, as by these presents he doth give and grants 
inter vivoSy unto the said children, the aforesaid sum 

of , to have, hold, and enjoy the same, to and 

for their own proper use and behoof for ever. 

And the appearer declared, that, for the purpose of 
carrying this donation into eflTect, and executing his 
intentions concerning the same, he doth hereby nominate 
and appoint the said C. D. to be his true and lawful 
attorney and trustee, irrevocably, with full power and 
absolute authority, to stand seized, and be possessed of 

the said sum of. , upon trust, to keep, lay out, 

and invest the same at interest on good and approved 
security, and to pay the interest or profits thereof from 
time to time, as the same shall become due, unto the 
said appearer, or, in case of his death, unto his wife, 
the said R F., or his or her assigns, during their respec- 
tive lives, and immediately after the decease of the 
appearer and his said wife, upon further trusty to pay 
and apply the interest or profits of the said sum towards 
the maintenance and education of the children of the 
appearer and his said wife, during their minority, and 
upon the said children attaining their respective ages of 
majority, or marrying, then to pay to them the said 

sum of.. , in equal proportions, share and share 

alike. 

And in case of the death of the said trustee during 
the life-time of the appearer, he doth hereby reserve to 
himself full power and absolute authority in the pre- 
mises, to appoint some other fit and proper person to 
be trustee in his place and stead ; the appearer hereby 
ratifying, allowing, and confirming, and promising and 
agreeing to ratify, allow, and confirm, all and whatso- 
ever his said trustee shall lawfully do, or cause to be 
done, in and about the premises, by virtue of these 
presents. 

At the same time and place, before me, the notary, 
and the said witnesses, also came and appeared, ihe 
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sai4 C. D., who acknowledged, by these presents, to 

have received the said sum of. *, and to accept the 

same as a gift for and on behalf of the said children in 
trusty and to take upon himself the charge of performing 
the aforesaid trust, and acting therein according to the 
best of his skill, knowledge, and ability, and most for 
the benefit and advantage of the parties interested 
therein. The said C. D., however, declared to reserve 
to himself the power, at any time, when he shall be 
minded and desiious so to do, to relinquish and resign 
the trust hereby in him reposed, and to appoint some 
other fit and proper person in his place and stead, to 
be approved by the appearer, or, in case of his death, by 
his said wife. 

For the due performance of all and every the en- 
gagements herein contained, the appearers bind their per- 
sons and property, according to law. 

Thus done and passed, at Cape Town, the day, month, 
and year first aforesaid, in the presence of the witnesses, 
G. H. and I. K. 

A. B., 
C. D., 
As Witnesses : Quod Attestor. 

G. H., R. S., 

I. K. Notary Publia. 



DONATIO INTER VIVOS IN TRUST, SECURING A PROVISION 
FOR THE DONOR, HIS WIFE, AND CHILDREN. 

Know all men whom it may concern, that on this, 

the day of , in the year of Our Lord One 

Thousand Eight Hundred and , before me, L. M., 

Notary Public, by the authority of Government duly 
sworn and admitted, residing in Cape Town, Cape of 
Good Hope, in the presence of the subscribed witnesses, 



Digitized by 



Google 



258 OF DONAtlOKS IimCE VWOS. fCh. «. 

personally came and appeared A.B., and his Wife, C. D., 
of , intermarried in commtmity of goods, ^o 

Recital of win. declared, that whereas E. F., of ........ *, deceased, in and 

by his last will and testament^ beai^ing date the » 

executed on , after divers bequests therein made 

and granted, gave and bequeathed all the rest and 
residue of his personal estate, and the produce or proceeds 
of his real estate, to the said A. B., his executon, 
administrators, and assigns : 

And whereas the said testator nomii^ted and ftp- 
pointed I. K and L. 11, to be the executors of the said 
will: 

Now, these presents witness, and the appeared 
declared, that for divers good causes and considerations, 
them, the said appearers, hereunto moving, they have 
given, granted, and confirmed, and by these j^eseHts 

Gift. do give, grant, and confirm, irrevocably, unto Q. H., 

of. , as a cUmaUo inter "vi/voa, all ttiat, the swd 

residue or the estate and effects of the said tcistator, the 
said E. F., deceased, which may fall to the share of the 
said A. B. in his own rights and which may fell into and 
become part of the joint estate of the said appearers, or 
be considered to have devolved to the said C. D^ by 
virtue of the said appearers being intermarried in com- 
munity of goods, after payment and satisfaction of all 
debts and legacies particularly mentioned in the will of 
the said testator, and all the rights title, and interest^ 
claim, and demand whatsoever, of them, the said appear- 
ers, o^ in, and ^o the same, to and for the iises, intenk, 
and purposes, and under and subject to the conditicms, 
reservations, and provisoes, hereinafter mentioned con- 
cerning the saaie, that is to say : — 

Donortoretainthe First — Upou couditioD, that thc Said A. R ahall, 

^egift,duftoghi8 during his life, have tlie entire administration, manage- 
ment, control, and disposition of the said reridue,— ^that 
he shall have the power, from time to time, to invest 
the same at interest, in such manner as he ^bsH see fii^ 
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or lay out the same in the purchase of immoveable or 
other property, and that he shall be entitled during 
his natural Ufe, to receive to his own use and benefit 
the profits or interest that may arise, or become payable 
from time to time^ on the said residue. 

Secondly — ^XJpon condition that^ immediately after the power to Trustee 
death of the said A. B., the said G. H., do and shall »"^i«^eaSi?^ 
obtain, recover, and receive from whom it may concern, 
all that, the said residue, and realize and convert the 
same into money, and after deducting and retaining to 
himself all such reasonable costs and charges as he 
shall sustain or incur in the recovery or realisation of 
the same, pay the balance thereof into the Guardian's and to pny u ia^ 

__ _ I. V ^jjg Guardian's 

Fund, imder the administration of the Master of the ^^^ 
Supreme Court, to be by the said Master administered, 
divided, and paid to and among the parties, and in the 
manner and in the proportions hereinafter mentioned, 
namely : — 

In case the said C. D. shall happen to pre-decease 
her husband, the said A. B., then, after the death of 
the said A. B., the whole of the annual interest of the mten^t to be ap- 
balance of the said residue, so deposited in the Guar- p?" and educauS; 

' *■ of the children. 

dian's Fund, as above directed, shall be paid from time 

to time, as the same becomes payable to the guardians 

of the children of the said A. B. and C. D., to be 

appropriated towards the maintenance and education 

of the said children, and upon the said children becom- cwidren becoming 

ing of ag^ or marrying, the whole of the said balance «^«"clpitSi/**'**^® 

of the said residue shall be paid to them in equal 

shares. ^ 

And in case the said C. D. shall happen to survive 
her said husband, then, after the death of the said A. Bl, 
one half of the annual interest of the said balance of 
the said residue shall be paid, from time to time, as thie 
same becomes payable, to the guardians of the said 
minor children, to be appropriated towards the main- 
tenance and education of the said children, and upon 
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the said children becomiDg of age or marrying, one 
half of the said balance of the said residue shall be 
paid to them in equal shares ; — and the remaining 

Half the interest moietv of the annual interest of the said balance of the 

to be paid to the •^ ^ 

Ju^TirlsT'ana^re^^*^^ ^®®^^^®» ^^^^^ ^® pald, from time to time, as the 
main« iiAmarried. ^^^^ bccomcs payable, to the said C. D., for her use 
and benefit, for the term of her natural life, if she 
remains unmarried, and upon her decease, ii^ a state of 
widowhood, the remaining moiety of the said balance 
of the said residue shall be paid to the said children in 
equal shares, upon their attaining their majority or 
marrying. 

But in case the said C. D. shall enter into a second 

marriage, then she shall be entitled to, and be paid 

Donor'i wife to re- ouc fourth part only of the whole of the said annual 

ceive one-fourth of i. »/ 

Jem^^s^."^ ^ '^^ interest of the said balance of the said residue, for the 
term of her natural life, and the remaining fourth part 
of the said annual interest, in addition to the one half 
thereof, hereinbefore previously granted, shall be paid 
to the said guardians of the said children, for the 
maintenance and education of the said children, and 
three fourths of the said balance of the said residue, in 
lieu of one moiety thereof, as hereinbefore mentioned, 
shall be paid to the said children in equal shares upon 
their attaining their majority or marrying. And upon 
the decease of the said C. D., after she shall have 
entered into such second marriage, the remaining one 

Balance of capital fourth of thc Said balaucc of the said residue shall be 

to be paid to the 

SeL\h''of \he' do- P^^^ *^ ^^^ said children in equal shares upon their 

Bori wife. attaining their majority or marrying. 

And the appearers declared, that for the purpose of 
carrying this donation into efiect, and executing their 
intentions concerning the same, they have nominated, 
constituted, and appointed, as they do by these presents 

nominate, constitute, and appoint, G. H., of. , to 

^e their true and lawful trustee, with full power and 
absolute authority, upon the decease of the said A B., 
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to stand seized and be possessed of the said^ residue, ^ower to trustee to 

Ml Ti» t i* ,1 t •1/. recover the resi- 

upon the conditions and lor the purposes hereinbefore *«•» 

mentioned, to ask, demand, sue for, recover, and 

receive, of and from whomsoever it may concern, all 

that, the residue above mentioned, to realize and convert 

the same into money, — upon the receipt thereof, to 

gi'ant such acquittances or releases as may be required, 

and on non-payment thereof, such actions, suits, or 

legal processes to commence and prosecute for the 

recovery thereof as shall be 'most advisable, — and upon 

the recovery and receipt of the said residue, to pay the 

amount or proceeds thereof into the Guardian*s Fund, aadtopaythesame 

.^ t t* ^ 1 Into the Guardian'g 

as hereinbefore directed, for the purposes abovemen- ^'^'^' 
tioned, hereby granting to the said trustee full power 
and absolute authority in the premises. And in case 
of the death or absence of the said trustee, during the 
life-time of the said A. B., he doth hereby reserve to 
himself full power and absolute authority in the pre- 
mises, to appoint some other fit and proper person, to be 
trustee in his place and stead, for the purpose above- 
mentioned. 

At the same time and place, before me, the notary. Acceptance of gift 
and the said witnesses, also came and appeared the 
said G. H., who declared, by these presents, to accept 
the said donation, under and subject to the conditions, 
reservations, and provisoes hereinbefore-mentioned 

And the said G. H. doth hereby covenant, promise. Engagement of 
and agree, to and with the said appearers, that he, the 
said G. H., shall and will, when and as soon as the 
said residue shall come to his hands, by virtue of these 
presents, after deducting and retaining to himself all 
such reasonable costs and charges as he shall sustain 
or incur in the recovery or realisation of the same, pay to pay the same 
the said residue, or the balance thereof, into the Guar- Fund/ '"'*"* 
dian's Fund, under the administration of the Master of 
the Supreme Court, to be administered, divided, and 
paid by the said Master, to and among the parties, and 
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in the ^ manna* and in the proportions hereinbefore 
mentioned. 

Thus done and passed, at Cape Town, the day, montii, 
and year aforesaid, in the presence of the witnesses, 
I. K and L. M. 

A.B., 

CD., 

G. HL, 

As WUnesaea : Quod Attestor. 

I. K, L. ML, 

L. M. Nota/ry Public 



DONATIO MOBTIS CAUSA. 
Be it laEBEBY MADE KNOWN, that on this, the. 



day of. , One Thousand Eight Hundred and , 

l>efore me, R S., of Cape Town, Cape of Good Hope, 
Notary Public^ by' the authority of Government duly 
sworn and admitted, and in the presence of the sub- 
scribed witnesses, personally 6ame and appeared C D, 

of , who declared, that, being about to proceed to 

England, in the ship Flyer, and contemplating the perils 
of the voyage, and the probability of his death, he, the 
appeared:, doth hereby give and grant, as a donatio 

mortis causd, unto and on behalf ofD. E., of. , 

certain. , as his sole and exclusive property, and to 

his absolute use and benefit, in case he, the appealer, 
should not survive the danger he apprehends, desiring 
that due effect may be given hereto as a dovMio Tnortis 
caueid. 

Thus done and passed, at Cape Town, the day, month, 
and year first afore- written, in the presence of L K. and 
N. O., as witnesses. 

CD., 
As WitTiesses : Quod Attestor. 

I. K, R S., 

N. O. Notary Public. 
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DEED REPtJDKmNG A FILIAL PORTION ENTAILED WITH 
nDBI-COMMISSUM, AND ACCEPTING, IN LIEU THERE- 
OF, THE LfiCHTIMEATE PORTION, FREE AND UNENCUM- 
BEREIX 

(See LegiWrvcxU Portion, page 72.) 

Be rr igiKREBY made known, that on this, the 

dayctf.....*. One Thousand Eight Hundred and ^ 

before me, R S., pf Cape Town, Cape of Good Hope, 
Notary Public, by the authority of Government duly 
sworn and admitted, and in the presence of the subscribed 

witnesses, personally came and appeared A. B., of , 

who declared, that, whereas he had carefully read and 
examined the last will and testament of his late father, 

G D., made and executed on the , before the notary 

public and witnesses, and wherein, amongst other aecitai of wm* 

things, his said father had instituted the appearer in a 
filial portion of the whole inheritance bequeathed by his 
said father, but had entailed the said filial portion with 
Jidei-commissuTriy allowing him, the appearer, the in- 
terest thereof only during his life, and directing that, 
after his death, the said filial portion shall devolve 
free and unencumbered to and upon....-.., in equal por- 
tions ; but upon this special condition, nevertheless, that 
if the appearer should be dissatisfied with the disposition 
so made as aforesaid, he should be at liberty to take his 
legitimate portion of inheritance out of the estate of his 
deceased father, in lieu of such filial portion : 

Now these presents witness, and the appearer hereby S5te*°"ruoii*^*'' 
declared, that for divers good causes and considerations 
him hereunto especially moving, he doth expressly 

Lybreghts Bed. Verloog over H Notaris Ampt, D. 1, Hoofd. 28, Nu. 6. 
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elect the legitimate portion of his inheritance out of the 
estate of his deceased father, in bar and full satisfiekction 
of all claims and demands whatsoever against the said 
SiffSiSS *"' estate, solemnly renouncing and disclaiming for ever all 
his right and title to the said filial portion, and to the 
interest, rents, and profits therefi-om issuing, and more- 
over expressly renouncing the benefit of relief 

And the appearer declared to remise, acquit, release, 
exonerate, and discharge, and by these presents he 
doth for himself his heirs, executors, and administrators, 
for ever remise, acquit, release, exonerate, and discharge, 
the executors of the estate of his said father, C. D., his 
heirs, executors, or administrators, and the heirs of his 
said feither, of and from all claims and demands whatso- 
ever, which he, the said appearer, his heirs, executors, 
or administrators, at any time hereafter can, shall, or 
may have, for or in respect of his said filial portion of 
inheritance, or of the interest, rents, and profits there- 
from issuing, and all action and actions, cause and causes 
of actions, suits and demands whatsoever, for, touching; 
or concerning the same, under obligation of his person 
and property, according to law. 

Thus done and passed, in Cape Town, the day, month, 
and year aforesaid, in the presence of I. K. and L. M. 
as witnesses. 

A.B., 
Witnesses : Quod Attestor. 

I. K, R S., 

L. M. Notary Public. 
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INVENTOEIES. 



Inventory of all the property, moveable and im- 
moveable, belonging to the estate of A. B., who departed 

this life at , on the , in the year of 

our Lord One Thousand Eight Hundred and , 

made by me, R S., notary public, by lawful authority 
duly sworn and admitted, in the presence of the sub- 
scribed witnesses, on this, the day of. , at the 

request of C. D. and E. F., in their capacity, the former 
as one of the executors, the latter as the assumed execu- 
tor, of the last will and testament of the said A. B. 

deceased, bearing date the... day of , One 

Thousand Eight Hundred and , and in their 

capacity also as one of the tutors, and the assumed tutor, 
of the minor heirs of the said deceased — ^the said property 
being relinquished in favour of the children of the deceas- 
ed hereunder mentioned, vi^ : — 

1 

2 

3 

And being pointed out to me, the Notary, by G. H., was 
found to consist as follows — that is to say : — 
Immoveable Property, 

A house and 

Moveable Property. 
In the room on the right ha/nd. 

A wardrobe, &a, 

In the room on the left hand. 

In the hall 

In a bach room. 
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In the hitchen. 

In the yard. 

In the, lofL 

Glanma in favour of ^ the estate, 

(State the names of the sureiies for the debtors, if the 

estate be that of a minor.) (j) 

Clcmns agai^nst t^, estate. 

Thus done and inventoried at Qape Town, at the 
residence of the deceased, in...... street, the day, month, 

and year above mentioned, the aforesaid propertjr being 
stated, to belong to, the deceased, by G. K and I. K, 
who declared to have acted herein bmafide^ and not to 
have concealed or suppressed aay article whatever- 
belonging to the said estate, to the best of their know- 
ledge, promising, in case any further property should 
be discovered, to give an accomit thereoi^ in order that 
an additional inventory may be made accordingly, and 
declaring that they are ready and willing, at any time 
hereafber, to swear to the accuracy of this inventcMy, 
if need be. (») 

This inventory being made in the presence of the said 
C D. and H F., and of I. K. andL. M., as witnesses* 

Eocecutors 
and Twtors. 
G.H, 
I. K, 
Witnesses : Quod Attestor, 

I. K., ■ R S., 

L. M. Notary Public. 

Ordinance No. 105, 16th Jnly, 1833, § 18. 
ffl HoU. Cons., D. 1, Cons. 62. 
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LEASE. 

IMBR OF A HOUSE. Q) 

Be it H|iRBa5T MADE KNOWN, that OH ttas, the...... 

day of , in the year One Thousand Eight Hundred^ 

and , before me, R S., Notoay Public, ofr Cape 

Town, Cape of Good Hope, duly admitted and sworn, 
and in the presence of the subsmbed witnesses, per- 
sonify came and appeared, A. B., of , of the 

first part, and C D., also ofpM. , df the second part ; 

and E. 1^. and 6. H., of , as sureties of the said 

C. D^ of the third part, who. declareds to have con^^^ 
tracted and agreed, as by tiiese presente they ^ 
contract and agree, in manner following, to wit : >/ 

The said A* B. agrees to let, and the saa^dTO D. pwmi«». 
agrees to hire, s^ certain dwelUng-hou^e and premise^ 
situate No.......... street, Gape Town, to be occupied 

as a , for the g)ace or term of , com* t 

mencing from , and ending on the... , upoft ' 

the following conditions, naipely : 

TJie said A. B. doth covenant, promise, and agriee to to deuyeria good 
deliver to the said C. D. the said dwelling-house «g:id 
premises, in good and proper repair, and that he shall 
have the full, free, and undisturbed us§ and occupation ^^nie* «njoyment. 
thereof for the space or t^rm above mentioned 

And the said A- B. agrees to keep the. outside, of the 
said house in good repair during the said term, and the 
said C. D. upon his part, doth agree, not no maj^e any Tenant not to 
material alteration in the said house, and not to assign 
or let the same to any person whomsoever, without the 
consent of the said A, B. first had and obtained 



C) In a contract for the lease of a house, though it is not expressed that the 
tenant shall do such repairs as are usuallj done hy tenants, this clause is under- 
stood. Pothier on Obligations, P. ], C. 1, S. 1, Art. 7, 96. If there is no 
condition that the lessee shall not snb-let the property, he may sub-let it. De 
Grtot, lulcid., B. 3, D. 19, Nu, 24, 25. Ibid. B. 2, D. 44, Nu. 8. 
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And the said C. D. doth further engage, at the 
expiration of the said term, to deliver over the said 
dwelling house and premises in the same condition as 
he shall have received the same, reasonable wear and 
tear only excepted, and shall and will truly pay, or 
cause to be paid to the said A- B., or his assigns, the 

sum of per month, from the , for the rent 

or hire of the said dwelling house and premises, month 
by month, as the same shall become due. 

To rewar contract. It is further uudcrstood and agreed upon, by and 
between the said parties, that should the said C. D. feel 
inclined to continue this contract, he may be at liberty 

to do so, provided months' previous notice be 

given by him, before the termination hereof 

J^ayJ the said E. F. and G. H. declared to have 
ini^fposed and bound themselves, as by these presents 

suetieB for the J^cy do intcrposc and bind themselves, to the said A. B. 

4iae performance. /^ gupeties, in solidum, and joint principal debtors, for 
. the due payment of the rent and performance of this 
contract, by the said C. D., and of every thing hereby 
stipulated upon his part, to be performed and kept, 
renouncing respectively the beneficia ordinis seu excvs- 
sionia et divisionis, with the meaning and effect of which 
they declare themselves to be well acquainted. 

Indemnity. And thc Said C, D. hereby engages and binds himself 

from time to time, and at all times hereafter, to save, 
defend, keep harmless, and indemnified, his said sureties, 
o^ and from all losses, costs, damages, and expenses, 
which they or either of them, shall at any time or times 
hereafter sustain, or be put to, for, or by reason of their 
becoming sureties as aforesaid, and they, the sureties, 
reciprocally guarantee each other in their respective 
shares. 

For the due performance whereof, the said parties 
hereby bind themselves each to the other, their persons 
and property of every description, according to law. 
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Thus done and contracted, at Cape Town, the day, 
month, and year aforesaid, in the presence of I. K. 
and L. M., as witnesses. 

A. B., 

C. D., 

E. F., 

G. H., 

As Witnesses : Quod Attedor. 

I. K., R. S., 

L, M^^ Notary Public 



MORTGAGE 



MOBTGAGE OF BONDS AS SECUEITY FOB A DEBT. 

Know all men whom it may concern, that on this) 

the day of in the year of Our Lord 

One Thousand Eight Hundred and • , before me, 

R. S., Notary Public^ duly sworn and admitted by the 
Government of the colony of the Cape of Good Hope, 
residing in Cape Town, and in the presence of the sub- 
scribed witnesses, personally came and appeared A- B., 

of. , who declared, that for the better security of 

a sum of £ , due by him to CD., upon and by 

virtue of , he, the appearer, doth by these pre- 
sents specially bind and pledge the bonds hereinafter men- 
tioned, that is to say : — 

binding moreover, generally, his person and all his pro- 
perty, according to law. 

Thus done and passed, in Cape Town, the day, month, 
and year aforesaid, in the presence of E. F. and G. H., 
as witnesses hereto. 

A. B., 
As Witnesses : Qvx)d Attestor. 

E. P., R. S., 

G. H. Nota/ry Public. 

T 
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OPENING. 

ACT OF OPENING A SEALED WILL. 

Be it hebeby hade known, that on this, the. 

day of. , One Thousand Eight Hundred and , 

before me, R S., Notary Public, duly sworn and 
admitted by the Government of the colony of the Cape 
of Good Hope, residing in Cape Town, and in tinb 
presence of the subscribed witnesses, personally came 

and appeared A. B., of. , who exhibited to me, 

the notary, a closed pak^ket, sealed with a seal in thiee 
distinct places, declaring that the si^e contained the 

last will and testament of. , and requesting thai 

it might be opened by me, the notary, the said closed 
packet being superscribed sb fcdlows, to wit : — (msert 
avjperscrvpticm) — and having ascertained that all the 
seals put upon the same were entire and in good order, 
I, the said notary, at the request aforesaid, opened the 
said packet, in the presence of the said witnesses, and 
found therein the said last will and testament^ of which 
the following is a true copy : — (ineert the wUL) 

Of all which an act being requested, I have granted 
these presents, under my notarial form and seal of office^ 
to serve and avail as occasion shall or may requira 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of the witnesseiv 
G. H. and I. K 

A.. B., 
As Witnesses : Quod Attedar. 

G. H., R a, 

I. K Nota/ry PvUic. 
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OF POWERS OF ATTORNEY. 



A power of attorney may be made or passed before powm of Attor- 
a notary and two witnesses ; — or m the manner prescri- 
bed by Ordinance No. 15, dated 1st December, 184*5, (^ 
that is to say, — It shall be, or if made or executed 
upon or after the 1st January, 1844, it shall have been 
signed at the foot or end thereoi^ by the person execu- 
ting the same, or by some other person in his presence, 
mi by his direction; and such signature shall be or 
shall have been made or acknowledged by the person 
executing the power of attorney, in the presence of 
two or more competent witnesses, present at the same 
time, and such witnesses shall attest and subscribe, or 
shall have attested and subscribed, the power of attor- 
ney, in the presence of the person executing the same. 
And where the power of attorney shall be, or shall have 
been written upon more leaves ttan one, the party ex- 
ecuting the same, and also the witnesses, shall sign or 
shall have signed, their names upon at least one side 
of every leaf upon which the instrument shall be, or 
shall have been written. 

The Ordinance No. 15 repeals the former law, requir- 
ing seven witnesses to attest a power of attorney. 

The mandate ^) of procuration is either general or General or .pecua. 
^>eciaL It is special, when granted for the purpose of 
transacting some particular business. It is general, when 
the authority is conferred for the transaction of all the 
^S$m of the constituent. 



l^egtsgdecrd Woordcnbock, page 2^7. Burgc, Poreign and Colonial 
Jaw, Vol. 3, Title TiitoW, &c. De Greet, Inleid., B. 8, D. 12. Van 
I«e«wen, Roomsch HoUandsch Regt, B. 4, Chap. 2ft. 

?) TIbs Of dinimee does Bot affect any power of attorney, made or passed 
or to be made or passed, before any notary and witnesses, nor any power made 
•nd executed before the Ist Jitauary, 1844. 

n Mandatum — from manus the hand, and dare to gire, — becanse shaking 
01 bands was formerly held necessary to bind a contract. 

T 2 



Digitized by 



Google 



272 OP POWEKS OF ATTORNEY* [Ch. 6. 

wheatpedau The authoiity should be special in the following cases : 

1. To adiate or repudiate an inheritanc*». 

2. To sell and transfer landed property. 

3. To release a debt, and grant acquittances for money 
received. 

4. To compromise a case, or submit it to arbitration 

5. To make affidavit or declaration for another : but 
no person can make oath as an agent, by power of attcnr- 
ney, to the sale price of property, excepting agents who, 
in their capacity as such, made and entered into the 
contract of sale or purchasa It is, however, competent 
for the Civil Commissioner, or the Eegistrar of Deeds, if 

' he shall deem fit, to take the oath of the principal in 
addition to that of the agent. (^) 

6. To purchase landed property, at public or private 
sala Act No. 16, of 1855, provides, that no person 
can purchase landed property in the name of another 
without being furnished with, and producing at the sale, 
a sufficient power or authority in writing signed by 
his principal ; and no auctioneer can receive the name 
of any persons as purchasing " q. q,^ for an unnamed 
principal, without making himself liable to the peoaliy 
prescribed by said Act f) 

7. To mortgage landed property. 

ouintioiii of fhe The mandatory is boimd to execute his trust £sdthfiilly 
^ and to render a proper account of it, and he is liable for 
all losses sustained by the mandant^ in consequence of 
b^B neglect 

He may at all times relinquish the trust 
On the other hand, the mandant is bound to make 
good the expenses honobfide incurred by the mandatoiy, 
even although he had been unable to execute the com- 
mission, and although a power does not contain the usual 



Ordinance No. 18, dated 26th December, 1844. 
A Act No. 15, of 1855, entitled "An Act to amend the Ordinance No. 18, 
1844, for regdating the payment of transfer dnty in this colony." 
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indemnity danse, tlie mandant is bound to indemnify 
the mandatory, respecting engagements which the lat- 
ter has entered into, in pursuance of it 

A payment to a minor authorised to receive, is 
vaUA 

If the mandatories are appointed jointly, they must 
execute the trust jointly ; if singly or separately, each 
can act alone. Mandatories appointed jointly, are liable 
in solidwm. 

Powers of attorney should contain a dause of ratifica- 
tion ; but even if it be omitted, the mandant is bound 
to confirm the act of the mandatory, performed in 
virtue of the authority granted to him, and to indem- 
nify him, if he has not exceeded the limits of his 
authority. 

If a person, by letter, is authorised to execute a 
comrrmsum, and he makes no reply, he is considered 
to have accepted the mandate, and is liable for any loss 
the mandant may incur by his neglect. ^ 

If a debt or right of action be sold, the assignment 
and procuration should be in rem suam. 

AU mandates are revocable, except those in rem suam wii«ithemaad«te 
with cession of action, which latter are only so if the 
case is still entire, dwm adhuc i/ntegra rea est, so long as 
no part of the m^date is performed. The mandate is 
determined by the death of the mandant and mandatory, 
and when the mandant himself revokes the authority, or 
the mandatory renounces it 

The mandate is of force after the death of the man- 
dant^ if the mandatory, not knowing of the death of the 
niandant, executes the commission, f) 

A debtor must be apprised of the revocation, or such 
a notification must have been given that he might have 



P) PotWer on Obligations, P. 8, C. 1, Art. 2, § 2, 471, 

HoU. Cons. D. 8, Cons. 180. 

Pothier, Law of Obligations, P. 1, C. 1, { 1, Art. 5, { 4, Nu. 81. 
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been aj^rised of it ; otherrRse the payment pf^a^de "hy 
him 13 sufficient. 

An authority also ceases by a chai^ge of conditio;B, sus 
if the creditor, being a womaai, marries — a paypiei^t to 
a person having such authority, after it is revoked by ft 
qhange of condition would be void. (^ Bu^ if the 
change of condition were unknown to the debtor at the 
tin^^e of payment, his making such a payment bona fide 
would be valid. (^) 

A paym^t to 9. pereon under an authority to receive 
is only valid if made during the continuance of bis 
authority. If the authqrity be for a certain time;, a 
payment after that time would be ineffect\tal, because 
the authority no longer subsists. 

A power also expires when the quality of the man- 
da^t ceases, as that of a tutor after |)he piinor h^s attioned 
his wajprity. f) 

A procuration ad lifmri i^ :^o^ suppQse4 to include ^ 
power to receive th^ debit. («) 

The yevocfttion may be implied f^ T^ ^ ^pressed. 
It is implied by i/ke ^p])ointmei^t of pother |na)adatoxj, 
to do that which was conimitte^ to the forpp^er- When 
the first proiBui:fttion is general, a^d the latter ^pe<^ 
the former is revdfced only in yespect of tha.t which iys 
thesubjeot of the second, bi|t it cp^^jbuie^ ^ f??^ ^ 
ip all the Ptb^ affairs of the constituent. Biujt ^ gene- 
ra^ procuration is not an implied revo^alli^n of ^jti^ ^^fff/^ 
special procuration given to another* 



C) Pothier'B Law of Obligations, P. 8, C. 1, Art. 2, J 2, 474, 476. 

(^ Ibid.^ do. do. 4o. 

O Ibid., do, do. do. 

Ibid., cle. do. <b., 474. 

(») Ibid., do. do. 4o.i 416. 

(•) Ibid., do. dow do., 4^7. 
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QENEltAL POWER OF ATTORNEY, TO ACT ABROAD. Q) 

Know all men by these presents, that I, A. B., 
of Cape Town, in the colony of the Cape of Good Hope, 
mercbani^ for divers good causes and considerations me 
hereunto moving, have made, ordained, authorised, con- 
stituted, and appointed, and by these presents do make, 
ordain, authorise, constitute, and appoint C. D. and E. 

F., of , merchants, jointly, and each of them 

severally, to be my true and lawftil attorneys and attor- 
ney, for me and in my nam^ and to my use, to ask, 
demand, sue for, and by all lawful ways and means, 
to recover and receive of and from all and every person TorecoT«rdebt«. 

ajDd persons whomsoever, inhabiting or trading in 

aforesaid, all such sum and sums of money, goods, 

Wflxes, merchandize, and all other effects whatsoever, 

which any person or persons now doth or do, or shall 

hereafter owe or stand indebted to me, or now hath or 

have, or shall hereafter have, in his, her, or their cus- 

jtiody or possession, belonging to me, whether by bond, 

flLptfi^ biD, book-debt^ account, consignment, lodgment^ 

or for or by any other means whatsoever ; and to that 

end to account with, and to view, settle, and adjust all to settle account.. 

accounts now depending and unsettled, or hereafter to be 

depending; between me and any other person or persons, 

aud the balance of such accounts when settled, to 

receive or pay as the case shall require, and when 

received^ acquittances, or releases for the same in 

VQj name to give and deliver ; and also to call to account 

aad bring to reckoning the representatives, or assignees, to bring to ac- 

or t]nistees, of the estates of others between whom and 

Bie any dealings, accounts, or matters of account, debts 

or redkonings, have been, now are, or shall at any time 



^ AM powers of attorney to act out of tbe colony, should be legalize by the 
^ooiil SMnrfttty. See feign of certificate^ pagad^* 
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liquidate. hereafter be, depending in , and to adjust, allow» 

liquidate, and settle all such transactions and matters of 
account, and to ascertain the balance then due, and to 
ask, demand, collect, and receive all siiin and soma of 
money, goods and effects, which shall be found due, 
owing, or belonging to me by the estates of such per- 
sons as aforesaid, whoever were, now are, or hereafier 
shall be, or may be, indebted or accountable unto me in 
any respect whatsoever, and to make and sign in my 
name, and as my act and deed to seal and deliver to all 
such representatives, assignees, Or trustees^ all and every 
such receipts, releases, acquittances, and other discharges, 
as the nature of each particular case shall require; 
and also, if need be, to appear for me before all gov- 
ernors, judges, and other judicial officers, from time to 
time, and at any time hereafter, in any court 'or courtef, 

either at law or in equity, whatsoever, in and there, 

in my name, to commence suit, sue; and prosecute aH 

Toim«. such actions, bills of complaint^ and other process^ 

•against any person or persons whom it may concern, 
for the better effecting the purposes aforesaid, as shall 
be necessary or requisite, or to my said attorney or 
attorneys shall seem meet ; and to answer, defend, and 
reply to all actions, measures, and causes touching the 
premises, and to do, say, pursue, implead, seiz^ 
sequester, attach, imprison, and condemn, and out of 
prison again to deliver ; and also to compound, com- 

To compound, promisc, conclude, and agree by arbitration or otiierwise, 
or to take securities by bonds of real or personal estates, 
for all debts, matters, disputes, and differences, relating 

to my said affairs and concerns in , as my said 

attorneys and attorney shall think proper in the cases 
aforesaid ; and also one or more attorney or attorneys, 
under them the said C. D. and E. F., and each of them, 
for the purposes aforesaid, or any of them, to nominate^ 
substitute, and appoint, and such nominations, sub- 
stitutions, and appointi|ients, again at pleasure to re- 
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vokC; and new ones to make ; and, generally, in and to ■ui»titut«. 
concerning the premises, to do, perform, and execute 
all and whatsoever shall be requisite and necessary, 
as fully, amply, and effectually, to all intents and 
purposes, as I might or could do, if I were personally 
present, hereby giving and granting to my said attor- 
neys jointly, and each of them severally, and to their 
or each of their lawful substitutes or substitute, full 
power and authority in and about the premises, and 
hereby promising and agreeing to ratify, confirm, and 
allow, all and whatsoever my said attorneys or attorney, 
or their or each of their lawful substitutes or substitute, 
shall lawfully do, or cause to be done, in and about the 
premises, by virtue of these presents. And, lastly, I 
do hereby revoke and make void all former powers of 
attorney, authorities, and deputations, by me at any time 
heretofore made, given, or executed, in any of the mat- 
ters or things above mentioned, to any person or per- 
sons whatsoever. 

In witness whereof, I, the said A. B., have hereunto 

set my hand and seal, this day of , in the 

year of our Lord One Thousand Eight Hundred and « 

A.B., 
Signed, sealed, and delivered, 

in the presence of 

G.H., > 

I. K. 



(Here affix Nota/rial Certificate. See cmte, page 21 9«) 



(Here affim C&rbificate of the Golomal Seoretary. See 
cmfe, page 220.) 



Digitized by 



Google 



878 OF POWBBS OF ATTOBNBY. [Ch. 6. 



GENERAL POWER OF ATTORNEY, TO ACT WITHIIT THE 
COLONY. 

Know all Km by these presents, that on ihisy 

the ...... day of. , in the year of Our Lord One 

Thoui^nd Eight Hundred and ..« ..... before me, R. Sw, of 
Cape Town, Cape of Good Hope, Notary Public, by 
lawful authority duly sworn and admitted, and in tibe 
presence of ibe subscribed witnesses, personally came 

and appeared A. B., of , who did declare to Mve 

mad^ ordained, nominated, constituted, and iqqpK>inted, 
m by these presents he doth make, ordain, nominate^ 

constitute, and appoint Q. D., of , to be bis true 

a^d law^ attorney aiul agent, with power, genemUy, 

ToNoorer. foT t^e ai^>ea¥^ ai;id in his name> oacl tq aaod 
for his use and behoof to ask, demand^ ^oe |or, 
reoov^, md receive, of and fr wn $dl i^d ev^^ peiiyui 
or persons whomsoever, whom it doth^ shidl, ^ i^ay 
(^mxm, all and every sum and su^is of money^ 4ebt£i, 
g094^ wsJ^s^ I3(^^))0ndize, ^E^ts, 9>pd tl^pgp wl^ 
soever, wlsdch such pe|i^n c^ p^^sosia now i^ a^e, or 
shall bQ ii^debted unto him, the appearer, whether up(m 
bonds, bills, promissory notep, ^^^up^ confflgiTTBaPti^ 
contracts, gifts, legacies, policies of ins^r9Aq^ ov m taoij 
manner or way whatsoever, nothing excepted, or whidi 
such person or persons now hath, shall, or B^y have in 
his or her custody, power, or possession, of or belonging 

T^iettttaoooimii. to the appcarer ; and to that end, with any person or 
peisonfii tQ a,eeount, and tot vievr,. state, settle, iMod ad^nst 
all accounts whatever now depending; or which diall 
or may be depending; between the said appearer and 
«wry fecami or p«»sKwa whomsoe^serv loid such aoomuKt^ 
or the balance or balanQest pf all and every such 
accounts, for him the appearer to receive, or otherwise 
to compound for the same, and to accept a part for the 
fhole, if need be, or give a reasonable time for payment 
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or taj^e sepurity for the same, as the said attorney shajl 

judge it advisably or expedient, and upon reqpvery or 

receq)t of all and every such sum and sums of 9ioney, 

or any part thereof or of any goods, wares, iQerchai?.- 

dize, effects, and things whatsoever, for him the ap^ 

pearer, and in his name, releases, acquittances, ov other 

good, sufficient, and effectual discharges to sign, geaj, 

execute, and deliver, with power al?p to buy and pur- to buy and wii. 

chase, or to sell and dispose of immoyeable or land^ 

property, and to make, sign, and e?:eeute, ajso to re^ 

ceive in due and customary form, all apd every act and 

deed, or ^ts and deeds of transfer, of such immoveable 

or la^aded property, also to appear a-t the ofl^ of th^ 

QoUector of Titibes ^d Transfer f)u^ 9r vhcffnso^yer Togiyeandreceiye 

it may oonc^^, ?md thw and there, ip ste^ of him the 

appearey, ta t^^ ?tnd subscribe th^ necessf^y ^d ^su4 

ofi^H 9& to tihe truth pf the ampunt of th^ puich?!*^ 

mon^y. 

Also to hi?n, th^ ftppe^^i:^, and in hi§ nim^ ^ t^ ^"^ ^"^ "^''*^' 
Vm^ uppn ii^prtg^i^B, «^i4 for tbe§e ^ver^J pTjirpoi^^ 
to appear brfore tl^e Begist^r of Dee<fe of ti^isf <?olp:|;^y, 
Wd ^ber^ tp m^ke and pfiss ^11 such tr^sfer^ ^ua^ 
^Wtg^g^ bpl^s ;Trrr^p, tp ^pe^r ^ sigi;^ ^^y^Qlflkft 
^(Jeliv^^i ?fV Wd every atli^^ d^s^Qriptip??, pf bo|:!d^,Topa..boiid.. 
^t^er tuefore th^ I{,^gistr^ pf Deed^ in Cap^, Tm^> ^ 
M^te^ of tbd ^uprjeipoie Qoviift, ^ fjdmifii§ite?fing % 
Guardian's Fund, or before a I^pt^Tj Pv^W^ W4 ^ 
giye pp a^jeo^ivf8 aJJ p^iher s^w^tiee. thftt iff^j \i^ r^^jsite 
<? ^i^c^^s^ry^ t^ei^pby bin^ij^ug t^^ ^j^^W^'si ^ B^IW^ 
Mid property of every description. Also, fpp bipf^ tjj^ 
appeaj[^r, and in his name, to become and stand security Togitesemity. 
^ ^^ fig^ ^9 requisite deeds, to release s^|j;^|^ti^ 4^ 
to ac^pj^ of others in their place and stead j also, 
t<^^e|^.pQ l!|pnds due to, or passed in favot^r qF, the 
said appearer. And the said appearer doth hereby 
further authorize and empower his said attorney and 
%ent^ to settle by arbitration, all differences that may 
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be existing between him and any person or persons 
whomsoever, and for that purpose to enter into, sign, 
•and execute the usual bonds of arbitration, and to abide 
by, and perform all and every award or awards to be 
made o^ and conoeming the same ; — and, if necessaiy, 
to appear, and the appearer's person to represent, in all 
or any court or courts, and there to commence and 
institute, or defend, any action or actions that may be 
instituted against the appearer, or his attorney, and to 
proceed to the final end and determination thereof by 
virtue of these presents. And, generally, with power to 
the said attorney and agent, to do all and every, or any 
other acts, deeds, matters, and things whatsoever, in and 
about the whole property, estate and effects of him, the 
appearer, and generally, in relation to his affiuis, as 
amply and effectually, to all intents and purposes, as he; 
the said appearer, himself if acting therein, could do or 
have dona With power, lastly, to the said attorney and 
agents to substitute and appoint, and in his place and 
stead to put, one or more attorney or attorneys undc^ 
him, and the same at pleasure to revoke, and any othei: 
or others in his or their place and stead to appoint 
The appearer hereby ratifying; allowing, and confiming 
and engaging at all or any time or times to allow, ratify, 
and confirm, all and whatsoever his said attorney or 
agent shall legally do, or cause to be done, in the pre- 
mises by virtue hereof 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of E. F. and Q. E, 
88 witnesses. 

A.B., 
Aa Witnesaes : Quod Attestor. 

K F., R S., 

0. H. Nota/ry PvXMc 
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QENERAL POWER OF ATTORNEY (SHORT FORM) TO RECEIVE 

DEBTS, LIQUIDATE ACCOUNTS, AND GENERALLY 

TO ACT WITHIN THE COLONY. 

Be it hereby made known, that on this, the 

day of , in the year of Our Lord One Thousand 

Eight Hundred and , before me, R S., of Cape Town, 

Cape of Good Hope, Notary Public, by the authority 
of Government duly sworn and admitted, and in the 
presence of the subscribed witnesses, personally came 

and appeared A. B., of , who declared, that he hath 

nominated, constituted, and appointed, and by these 
presents doth nominate, constitute, and appoint C. 

D^ of , to be his true and lawful attorney and 

agent, with full power and authority, for him and in 
his name, a>nd for his account and benefit^ to ask, de-rTorecorer. 
maud, sue for, and recover, of and from all person or 
persons whomsoever, all such sum or sums of money, 
as now are, or shall or may at any time hereafiber, be- 
come due, owing, payable, or belonging to him, upon and 
by virtue of any notes, bonds, bills, book-debts, deeds, 
or other securities whatsoever ; — ^also, for him and in 
bis name, to settle and adjust accounts, as he shall to aetue aMoonts 
think fit and proper, and, if necessary, to compound 
for the same and accept a part for the whole ; also, to 
submit any matters in dispute to arbitration, and to sign, 
seal, and deliver the necessaiy acts for that purpose ; 
also, to let or hire out houses, to collect and receive the 
rents, and grant receipts for the same, and in de&ult of 
payment or delivery, to use and take all lawful ways and 
means for the recovery thereof by attachment^ eject- 
Daent^ or otherwise; also, if necessary, for him' and in Tone, 
bis name, to commence, prosecute, or defend any action 
or actions, suit or suits at law or in equity, in any of the 
comrts of this settlement, and the same at pleasure to 
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relinquish ; also, to draw, accept, or endorse bills of 
exchange or promissory notes, in satisfaction, or on 
account of any debt or claim due or payable to or by 
him, the appearer, and farther, to buy and sell immove- 

TtobuyandMU. ablc Or landed property, and to make, sign, give, and re- 
ceive, in due and customary form, all acts or deeds of 
transfer of such landed property : also, to appear at tiie 
office of the Collector of Tithes and Transfer Dues, and 
then and there, in his stead, to take and subscribe the 
necessary oath as to the truth of the purchase amount; 
further, for him and on his behalf to take or give 

To raise and lend itibTiej ou mortgage of immovcable property, aad to 
appear before the Registrar of Deeds, and mak^ pa«8^ 
give, or receive all such mortgage bonds or other se- 
curities, as mkf be requisite or necessaJry,- ttoder obfr 
gittion of his, the appearer's, pers6li Mid properly of 
every descriptidn ; and also, in his naihef, to enter into 
securities of what nature or kind soever ; and, generally, 
fof him and in his name to choose domiciHum cU(W/bii 

To choose domid- c^ esdecutomdl ; to manage and transact all his affidrs in 
this colony, and perform all such acts, matters, and 
things ; to make, sign, seal, and deliver, all such ddb 
or instruments as may be necessary or most for his ^ 
vttiitage, aiid use all lawfol ways and means thereto, as 
fully and effectually, to all intents and purposes, ash^ 
the appearer, might or eotdd do, if personally prese!^ 
aiid acting hefeiBj-^giving and hereby grantilig to lo8 
said attortjey fend agentt full power and authority, to 
substitute or appk)iht one or more attorney or attorneys 
ui»fer Ivini, aiid the same at pleasure to displace (ft ^ 
nwyve, and afpoiiit ftiiMher or others ; h&t^j raififyiift 
aA^d^ilig, ancd co^fimiing, and prOtnisoiig at all tiin^to 
ratify, fdlow, atid cotifimi, All and \^hatsoever his lirid 
itttor&ey, has substitute or substitutes^ shall kiWEufly ^^ 
of eftusiB td be d^me, in or about the J^nsniisies, by virtue 
of iheeife if»4*^ent8i 

ThtLfe done and pfessed, at Cape Towi^ the day, month, 



lium citandi et ex- 
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^nd year afore written, in the presence of the witnesses, 

E. E. and G. H. 

A. B., 

^8 WitTiesaea : Quod Attestor. 

KF., RS., 

O, K Nota/ry Public. 



SPECIAL POWER OF ATTORNEY, TO iftJSE A LOAN 
WITHIN THE COLONY. 

Know all men W these presents, that on this, 

the*. .....*. day of ., in the year of Onr Lord One 

Thousand Mght Hundred and , before me, R. S., 

of Cape Town, Cape of Good Hope, Notary Public, 
duly swom and admitted, and in the presence of the 
sabseribed witnesses, personally came and appeared 

A* B., of i..., who declared that he had nominated, 

coiBStituted, and appointed, as by thes^ presents he 

doth nominate, constitute, and appoint CD., of .., xoraiaeaioan. 

with power of substitution, to be his true and lawful 
sJtiomey and agetit^ for him, the appearer, and in his 

namOj and to and for his use, to raise a loan of ., 

T:qpo».*. mortgage of the property hereinafter men- 
turned, aaid for that purpose to apply to the Master of 
the Supteme Court, the Savings' !^mk, or elsewhere, 
a^ in his, the appedrer^E^ name, place, and stead, to 
apjy^ar at the^ office of the Begisrtrar of X)eeds^ in Cap^ 
Town, and then and there, as his act and deed, to pass 

tkhotkifor the said sum of , in&VOur oftho Mas- to pass bond. 

t^ of theSupafeme Coorfc, as admiiiistering tb6 Quai^* 
ditta^ JNiitdj Or the Savings' BADk, or of t^hotttsbevet 
eke he inay be ^ble to obtain the same, on accoimt df 
moiief to be dnly leni and advibneed, under* the excep* 
tiojK fton wmrhettitasf 'pecfwnA^y with iltter^t on the siiM 

sum of , at the rate of percent, per ahnttm, 

to be comptited fitom the day of i*eoeiviiig the sai^ k)a» 
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under security of the appearer's house, &a, transferred to 
him on the 

^ insure premiiM Also for him, thc appcarcr, and in his name, to 
insure the said biiildings against loss from risk of Sie^ 
and to assign over to the said Master, the Savings' 
Bank, or whomsoever else it may concern, if need be, 
the policy of such insurance, as a collateral security 
for the amount of the said loan, and to subscribe to all 
such terms and , conditions as may be required to be 
stipulated in the said bond, and to condition specially 
in favour of the said Master or Savings' Bank, as the 

ooTenaattonmew casc may bc, ** that he, the appearer, engages to renew 
the policy of the said insurance annually, according 
to the conditions thereby required, as long as the 
debt^ or any part thereof shall remain unliquidated, 
and that unless he, the appearer, shall do so, and 
produce proof of having so done, the said Master of 
the Supreme Court, or the Savings* Bank, as the case 
may be, shall be authorised to pay the said premium 
of insurance, and, unless he, the said appearer, shall 
pay half-yearly, the interest on the above principal 
sum, on the 30th day of June, and on the 31st day 
of December, of each year, the principal and arreais 
of interest^ as well as the premium of insurance, which 
mf|.y have been paid by the said Master of the Sajn^zQ^ 
Courts or by the Savings' Bank, as the case may be, 
shall be considered as legally claimed and due, withont 
notice, anything to the contrary above specified notwith- 
standing." 

And, generally, for effecting the purposes aforesaid, 
to do whatsoever shall be requisite, as amply and 
effectually, to all intents and purposes, as he, the sud 
appearer, might or could do, if personally present and 
acting herein ; the appearer hereby ratifying^ allowing, 
and confirming, and engaging at all times to ratify» 
allow, and confirm, all and whatsoever his said attorney, 
his substitute or substitutes, shall lawfully do, or cause 
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bis substitute or substitutes, shall lawfully do, or cause 

to be done, in the premises, by virtue of these presents. 
Thus done and passed, at Cape Town, the day, month, 

and year first aforesaid, in the presence of the witnesses, 

E. F. and G. H. 

A.B., 

As Witnesses : Quod A ttestor, 

E. F,, R. S., 

G. H. Notary Public. 



SPECIAL POWER OF ATTORNEY, FROM AN EXECUTOR 
DATIVE TO A PERSON ABROAD. 

Be it HEREBY MADE KNOWN, that on this, the 

day of. , in the year of our Lord One Thousand 

Eight Hundred and , before me, L. M., Notary 

Public, by the authority of Government duly sworn 
and admitted, residing in Cape Town, in the colony of 
the Cape of Good Hope, and in the presence of the 
subscribed witnesses, personally came and appeared A.B., 
of Cape Town, in his capacity as executor dative of the 
estate of C. D., formerly of , deceased, as appears 

C) This power would not enable an executor in this colony to recover a debt 
^ to the deceased in England, though in other countries it has been found 
effiradoos. If an executor testamentary or datiye should find it necessary to 
institute a suit in England, to recover a debt due to the deceased, a personal 
representative must be constituted by the Spiritual Court, to administer ad litem, 
uid administration taken out there, accordingly. A will made here disposing 
of pownal property in that country, must be proved there i and it is the prac- 
tice, upon production of an exemplified copy of the will, and proof of administra- 
tion having been granted by the Master of the Supreme Court, for the Preroga- 
tive Court to follow the grant, upon the application of the executor, in decreeinji; 
its own probate, and thus to adopt the appointment made by the Master, On 
the other hand, if a will be made in England, and proved in the Prerogative 
Court, the probate will not extend to property in the colonies (Williams' liw of 
Executors, vol. 1, pages 204, 205, 206). Nor does the grant of administration 
obtained in England extend to the colonies, though the intestate died and was 
resident there. Williams* Law of Executors, pages 257, 1019 (Burgo on 
Colonial and Foreign Laws, vol. 3, p. 1011). An agent applying for adminis^ 
tration on behalf of a person in this colony entitled to administration, should 
oHbit a proper authority from the person so entitled. Letters of administra- 

V 
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by letters of admiiiiBtration, granted to ihe said ip- 
pearer by the Master of the Supreme Court of Urn 

colony of the Cape of Good Hope, bei^ing date the , 

which letters of adnunistration were duly exhibited to 
me, the notary, on this day; and the said appears; 
having by virtue of the said letters of administration, 
become the legal personal representative of the said 
C. D., deceased, and being thereby duly appointed and 
authorised to administer the estate of the said deeeased, 
did declare, that the said C. D., at the time of his 
death, was possessed of, and entitled to, certain goods 
and effects, and various sums of money and property 

at aforesaid, and that he, the appei^er, m his 

said capacity, hath made, deputed, constituted, and 
appointed, and by these presents doth make, depute, 

constitute, and appoint E. F., of. , to he his 

true and lawful attorney and agent, for him and <». 
his behalf as the executor dative of the estate of the 
said C. D., to ask, demand, sue for, recover, and receive, 
of and from all person or persons whomsoever, aU sudt 
sum or sums of money, as now are, or shaU or may 
at any time hereafter, become due, owing, payable « 
belonging to the estate of the said deceased^ and for 



tbn, in one coantry, ^ve anthority to collect tlie assets uf the 
intestate only in that ooontry, and do not extend in the cottation of aasete a 
foreign conntries, for that wonld be to assume an extra territorial jnrisdietisn «r 
authority, and to nsnrp the fonctions of the foreign local tribnnals in ftoM 
matters (Story^s Conflict of Laws, page 425). If an executor desirea to iMi>^ 
any suit in any foreign country, he must obtain new letters of administnte 
and give new security, according to the general rules of law prescribed in ttit 
country before the suit is brought (Story's Conflict of Laws, page 4A1). O* 
right of a foreign executor to take out such new administration, is usu^r 
admitted as a matter of course, unless some special reasons interrene to my 
or control it; and the new administration is treated as merely aiietllazj (V 
auxiliary to the original foreign administration, so ftr as regards the colleofta 
of the effects and the proper distribution of them. Still, however, the neir 
administration is made subservient to the rights of creditors, legatees, aa^ 
distributees, who are resident within the country where it is grantdl, and tie 
residuum is transmissible to the foreign country only, when a final account ta> 
been settled in the proper tribunal, where the new administration is granted, 
upon the equitable principles adopted by its own law, in the appUoation and 
distribution of the assets found there (Ibid, p. 422). 
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hlm^ in his name, a;tid im hid behalf, as executor dative 
h» ftlbredaid, to give, dign, and execute foil and efibctud 
receipts, acquittances,' and dischairges for the same, or 
afly part thereof. Also, fot him, the appearer, ill hid 
name and on his behalf, as aforesaid, to sell and dispodfe Toieu. 
of all the goods, effects, and property belonging to the 
estate of the said C. D., deceased, to submit to arbitra- 
ment or umpirage, any demand, debt, matter, or thing, 
due to, by, or concerning the appearer, on his behalf as 
aforesaid, as his said attorney or agent shall consider 
necessary or expedient, and upon refusal of any demand, 
debt, matter, or thing as aforesaid, to commence, prose- 
cute, and also to defend, in case of necessity, any action, 
suit, or other proceeding at law or in equity, and the 
same at pleasure to relinquish ; — ^to pay and satisfy aU 
such claims and demands, and to do all such acts, 
as fihall be necessary concerning any such claims and 
demands, ns shall exist against the estate of the 
said C. D., deceased ; and also, one or more attorney 
or attorneys uiider him, the said K F., for the pur- 
poses aforesaid, to substitute and appoint, and such 
substitution and appointment again at pleasure to re- 
voke, and new ontes to make, and, generally, in and 
concerning the pranises, to do, p^orm, and execute, 
all and whatsoever shall be expedient or necessary to 
1» done, by or <m behalf of him, the said appearer* 
ia or about the execution of the trusts aforesaid^ or any 
of them, and tiie management, disposal, cw conduct 
of the estate and affairs of the said deceased, oi* any part 
ftereo^ as ftiHy, amply, and effectually, to all intents 
and purposes, as the said appeared, on behalf as afories 
said, ndght or could do, if personally present ; hereby 
giving and granting to his said attorney, and to his 
lawful substitute or substitutes, full poww and autho- 
^fyi in and about the premises, and hereby promising 
Mid agreeing to ratify, confirm, and allow, all and 
whatsoever his said attorney, or his lawful substitute 
V 2 
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or substitutes, shall lawfally do, or cause to be dcme, 
in and about the premises, by virtue of these presents. 
Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of G. H. and I £^ 
as witnessea 

A.B., 

Executor dative to the estate of C. D, deceased. 
A,8 WUnesses : Quod Attestof. 

a a, L. It, 

I. K Notary PvbUc 



POWER OF ATTORNEY (SHORT FORM). 

Know all men by these presents, that on this, 

the day of , in the year of our Lord One 

Thousand Eight Hundred and , before me, R S, of 

Cape Town, Cape of Good Hope, Notary Public, by lawful 
authority duly admitted and sworn, in the presence of 
the subscribed witnesses, personally came and appeared 

A.B. of. , who did declare, that for divers good 

causes and considerations him bereimto moving, he hath 
made, ordained, authorized, constituted, and appointed, 
as he doth hereby make, ordain, authorize, constitute, 

and appoint C. D., of. , to be his true and lawful 

attorney, for him and in his name and to his use, to ask, 

demand, and receive, of and from , and in de- 

foult of payment thereoi^, to have, use, and take all 
lawful ways and means, in his, the appearer's^ name^ or 
otherwise, for the recovery thereoi^ and on receipt 
thereof acquittances or other sufficient discharges, for 
the same, for him the said appearer, and in his name, 
to make, sign, and give, and to do all lawful acts and 
things whatsoever, concerning the premises, as fully in 
every respect, as he himself might or could do, if pa- 
sonally present, hereby ratifying, allowing, and con- 
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firming all and whatsoever his said attorney shall in 

his name lawfully do, or cause to be done, in and about 

the premises, by virtue of these presents. 

Thus done and passed, at Cape Town, the day, month, 

and year aforesaid, in the presence of the witnesses, 

E.F. andG. H. 

A.B., 

As WitTiesaea : Quod Attestor. 

E. F, R S., 

G. H. Notary Public. 



SPECIAL POWER OF ATTORNEY TO PASS A BOND FOR 
PAYMENT OF MONEY, UNDER MORTGAGE OF IMMOVE- 
ABLE PROPERTY. 

Know all men whom it may concern, that on this, 

the day of , in the year of our Lord One 

Thousand Eight Hundred and , before me, R S., 

of Cape Town, Cape of Good Hope, Notary Public, by 
lawful authority duly sworn and admitted, and, in the 
presence of the subscribed witnesses, personally came 

and appeared A. B., of .., who declared to have 

nominated, constituted, and appointed, as by these 
presents he doth nominate, constitute, and appoint 

C. D., of. , with power of substitution, to be his 

true and lawful attorney and agent, in his name, place, 
Mid stead, to appear at the office of the Eegistrar of 
Iteeds of this Colony, in Cape Town, and then and 
there, as his act and deed, to acknowledge a debt due 

hyhim to.. ., in the sum of , arising from 

••• , and to pass a bond for the said amount under 

renunciation of the exception , with interest 

thereon, at the rate of. per cent per annum, to be 

coniputed from the , under security of certain , 

*nd, generally, for effecting the purposes aforesaid, to do 
whatsoever shall be requisite, as fully, amply, and 
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effectually, to aU intents and purpose nfhatsoever, u 
he, the said apfi^^r^ xm^t or eoidd da if per^^nal^ 
present; — hereby ratifying;^ allowing, and c onfirroii ^g 
and promising and agreeing to ratify, allow^ aaotd con- 
firm, all and whatsoever his said attorney and agent 
shall, in his name, lawfully do, or cause to be don^ b; 
virtue of these presenta 

Thus done and passed, at Cape Town, tbe day^ nu>ntb, 
and year first aforewritten, in the presence of H F. 
and Q. H., as witnesses hereto. 

A.B., 
Aa Witnes^s : Quod Attestor, 

E. F., B. S., 

G. H. NotaoTf P'^^ 



SPECIAL POWER OF ATTORNET TO TRANSFER LANDED 
PROPERTY. 

Be IT HEREBY MADE EKOWiq^ that OH 1^ tiie..,.- 

day of. , One Thousand Eight Hundred apd m 

before me, R S., of Cape Town, C^pe of Qood H^ 
Notary Public, by the authority of Qovemvient dnJy 
sworn and admitted, and in the presence of the wiik- 
scribed witnesses, personally came and appeared A. R, 

of. , who did declare to have nomiiwkted* opostir 

tuted, and appointed, as by these presents^ h^ doth 

nominate, constitute, and appoint CD., of , 

with power of substitution, to be his true and lawW 
attorney and agents for him, and in his name^ jdao^ 
and stead, to appear at the office of the Begisitrar of 
Deeds, in Cape Town, and then and there, a^ Im «c( 
and deed, to make and give transfer of all that estot^ 
situate near Stellenbosch, in the said colony, called or 

known by the name of.., , together with the l«»d 

thereunto adjoining, more fully described and set forfb 
in a certain deed of transfer, in favour or the said A.Et 
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bearing date the , xmto R F., of , upon 

payment of the sum of. ••...., together with the inteire^t 

thereon, from , being the balance of the purdiase 

money of the said property, as sold to him by the said 

appearer on the , for the sum of...... Also, for the 

said appearer, and in his name to give a receipt, acquit- 
tance, or discharge for the said sum of. , with in- 
terest aa aforesaid, and to acknowledge that the whole 
of the said purdiase money has been fully paid to the 
said appearer ; and further, for effecting the same, to do 
whatsoever shall be requisite, as faUy, amply, and effec- 
tually, to all intents and purposes whatsoever, as he, 
the said appearer, might or could do, if personally present, 
hereby ratifying, allowing, and confirming, and promis- 
ing and agi'eeing to ratify, allow, and confirm, all and 
whatsoever his said attorney and agents or his substitute, 
shall, in his name, lawfully do or cause to be done, by 
virtue of these presenta 

ThxB done and passed, in Cape Town, the day, month, 
and year aforesaid, in the presence of E. F. and Q. £L, as 
witnessea 

A. R, 
As Witne8S68\' Q^wd Attestor. 

R F., R S., 

G. H. Nota/ry Public. 



K>WER OF ATTORNEY TO PEOVE DEBTS, VOTE IN THE 
CHOICE OF TRUSTEES, RECEIVE DIVIDENDS, AND SIGN 
CERTIFICATE. 

Kl^W ALL MSN BT THESE PRESENTS, that cm this, 

^••*..., day of , in the year of our Lord One 

Thousand Eight Hundred and , before me, R. 

S^ of Cape Town, Cape of Good Hope, Notary Public, 
hy lawM authority duly sworn and admitted, and in 
the prfesenee of ike subscribed witnesses, personally 
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came and appeared A. B., of *........, and C. D., of 

, creditors in the insolvent estate of I. K., who 

declared, that they have made, ordained, authorized, 
constituted, and appointed, and, by these presents^ do 
make, ordain, authorize, constitute, and appoint L.K, 

of .^.., to be their true and lawful attorney, for 

them and in their names, places, and steads, respec- 
tively, to appear at a meeting of the creditors in the 
said estate, to be holden before the Master of the 
Supreme Court, in the Grand Jury Room, at the Public 
Buildings, Cape Town, or before the Resident Magis- 
trate, at his office, (as the case may be) on 

, for the proof of debts and for the election of 

a trustee or trustees, who shall administer the said 
estate, and then and there, for them, the appearers, and 
in their names, severally, to prove their debts against 
the said estate, and to make the necessary affidavit in 
verification of the truth thereoi^ in terms of the 27th 
section of Ordinance No. 6, dated the 24th October, 
1848; — also, to vote in the choice of one or more 
trustee or trustees of the said estate, as t^eir said 
attorney, or the creditors then present, shall think most 
fit and proper, for the due collection, administration, 
and distribution thereof, and to consent to, and sign, 
such resolutions as shall be agreed to by the said 
creditors at the said meeting ; — and also, for them, the 
appearers, and in their names, places, and steads, and 
to and for the sole use and benefit of them, respectivdy, 
to ask, demand, sue for, recover, and receive, of and 
from the trustee or trustees of the said estate, their 
parts and shares respectively, of and in all such dividend 
or dividends, as the said trustee or trustees shaU^ from 
time to time, and at all times hereafter, make among 
the creditors of the said I. K., and which shall be due, 
owing, and payable to them, the appearers, for, or <m 
account o£ the debts proved by them under the said 
estate, and on receipt thereof for them, and in their 
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names, respectively, and as their several acts and deeds, 
to sign, execute, and deliver, all and every such good 
and sufficient receipts, acquittances, releases, and dis- 
cbarges to the said trustee or trustees, as shall be lawful 
and fit to be done. 

And also, for them, the appearers, and in their re- 
spective names, and as their acts and deeds, to sign the 
said insolvent's certificate, and their consent to the 
allowance thereof ; and further, to act, do, and perform, 
all and whatsoever shall be needful and requisite to be 
done in and about or concerning the said debts, so due 
and owing to them from the said insolvent, or his estate, 
as they might or could do, were they personally present, 
— thereby ratifying, confirming, and allowing, and agree- 
ing to ratify, confirm, and allow, all ,and whatsoever 
their said attorney shall lawfully do, or cause to be done, 
for them, by virtue of these presents. 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of the witnesses, N. 
0. and P. Q. 

CD., 

As Witnesses : Quod Attestor. 

N. 0., R S., 

P. Q. Nota/ry Public 



PEOTESTS. 



The protest of a bill of exchange or promissory note, 
is a formal act^ done by a notary at the request of the 
holder of the bill or note, to prove the refusal of accep- 
tance or payment on the part of the drawer, acceptor, or 
maker. 

Cheques or draits drawn on the cashier of a bank, 
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likewise reqtdre proof of presentment, by protest^ in 
order to recover as against the drawa: of the sama Q) 

The bill or note must be presented to the draw^, 
aceq[)t(»r, or maker of the same, — or otherwise at the 
place where it is made payable, — on the day it £aIlB due, 
and notice of the dishonour thereof given to the eaadcfr- 
sers <m the day following. 

By Act Na 3, of 1866, entitled, " an Act to declare 
the law in relation to Inlls of exdiange and promissoiy 
notes becoming payable upon holidays," it is provided 
that any bill of exchange, or promissoiy note, becomisg 
due and payable upon any of the holidays mentioned in 
the first section of said act^ (^ or on any &sb or thanbr 
giving day appointed by the Government^ such bill or 
note shall be ta^en to become due and payable upon, the 
day next succeeding such holiday, imless such succeed- 
ing day shall be a Sunday, in which case such bill or 
note i^iall be tak^i to become due upon the following 
Monday ; and in the event of any bill or nota becomii^ 
payable upon the day next preceding any of the holi* 
days a£)resaid, no notice of the dishonour thereof can be 
given until the day next succeeding such holiday ; and 
slMHiMslich holiday £all on a Monday, any bill or note 
which becomes due upon the next preceding Sunday, 
sbaQ be taken to become due and payable upon the 
next succeeding Tuesday ;. and so also, any bill or note 
becoming due upon the Saturday next preceding any 
holiday which shall ML on a Monday, no notice of the 
dishonour thereof can be gjtven until the next succeeding 
Tuesday. 



C), VJtmAtt^ JEUpovti^ B. 1,. ]M|. 13^ IUdb m. Simi}i,.ia90. 

The holidays mentioned in said Act are the following : New-year's ^ 
the Qoieen's hirthday. Good Friday, Easter Monday, Whit Monday, Asoenfloi 
^ji Md Ghiiktmas day. 
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PKOTEST OF PBOMISSORY NOTE ON NON-PAYMENT. 

(Insert Copy of Promissory Note.) 

THESfE ARE TO CERTIFY UNTO ALL WHOM IT MAY CON- 
CERN, th^ft on • the ...... day of ....,., One Thou- 
sand [plight Hundred and ......,..t....^, at the request 

of A. B., holder of a certain original promissory note^ 
copy of which is above written, L R S^ of Cape Town, 
Cape of Good Hope, Notary Public, by the authority 
of Oovenuneni duly sworn and admitted, repaired to the 

office or place of business of E. T. & Co., in 

street^ Cape Town, the makers of the above promissory 
note, and then and there speaking to J. R, one of the 
partners of the said firm of E. T. & Co., I exhibited to 
him ths aaid promiasory not^ and demanded pajpnent 
thereoi^ whereupon |ie replied : — "We shall provide for 
it" That afterwards, on the following day, I, the notaiy, 
wrote and forwarded througL the Qeneral Pos& Office, 
in Cape Town, a letter prepaid, addressed to P. "W., of 

.., the endorser of the said promissovy note^ giving 

kim notice of the dishonour of the same, a copy of w^ch 
letter i» as follows : — 

Gape Town, 

Sn, 

I have to iofimn you that a eer(aito {H^nuBsdynote fxp 4^ 
fmoi £........., dated ......^...^ madeaocl si^^by E. T. 4: Qa^ 

in your favour, and by you endorsed in blaul^, and of which jy^ 
A. R is now the legal holder, fell due this day, and was pro^ 
sented by me for paym^t to Messrs E. T. i jOo^ and dis- 
h^Kmred. You are therefove requested to provide fat tiie aam* 
^thout delay. 

I remain^ Sir, 

Tour obedient servant, 

R S,, Notq.ry PiMc. 
To Mr. P. W. 

«ll of whidi being tmsatisfi^ctoiiy,, I, the D0tary^ i*^ ^ 
Inquest afixresai^ have protested, and b^r ihe^. psooento 
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I do most solemnly protest, as well against the makers 
as against the endorser of the said promissory note, and 
all others whom it doth or may concern, for all losses^ 
costs, charges, damages, interest, and expenses, which 
have arisen, or shall, or may aiise in the premises^ by 
reason of the non-payment of the said promissory note. 

Thus done and protested, at Cape Town, and this Act 
framed, in the presence of the subscribed witneesea 

WUnesaea : R S., 

G. H., Notary Public 

LK 



CERTIFICATE OF PRESENTMENT, AFTER MATURITY. 

(Insert Copy of tlie Note,) 

These are to certify unto all whom it ma.t 

CONCERN, that on this, the day of , One 

Thousand Eight Hundred and , at the requestof 

A. B^ of Cape Town, holder of a certain original promis- 
sory note, copy whereof is above written, I, J. C, of 
Cape Town, Cape of Good Hope, Notary Public, by the 
authority of Government duly admitted and sworn, 
repaired tothe oflEioe or place of business of the S. A. 
Bank, in St. George'sHstreet, Cape Town, where the said 
note was made payable, and then and there speaking to 
G. Ry the cashier of the said bank, I presented to him 
the said promissory note and demanded payment thereof 
whereupon he replied :— - 

"There were no funds on the day the note became 

due, on the day of , nor have there been 

any since that date.'' 

All which being unsatisfactory, I, the notary, at the 
request aforesaid, have protested, and by these presaiis 
do protest^ against the maker of the said promissoiy 
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note, and all others whom it shall or may concern, for 
all losses, damages, interest, or expenses, which have 
arisen, or shall or may arise, by reason of tlie non-pay- 
ment of the said promissory nota 

Thus done and passed, in Cape Town, the day, month, 
and year aforesaid, in the presence of the subscribed 
witnessea 
As Witnessea : J. C, 

E. ¥^ Notary Public, 

G. H. 



PROTEST OF A BILL, ON NON-ACCEPTANCE. 

(Insert Copy of Bill,) 

These are to certify unto all whom it may 

CONCERN, that on the day of. , One Thousand 

Eight Hundred and , at the request of C. D,, of 

Cape Town, holder of a certain original bill of exchange, 
copy whereof is above written, I, R S., of Cape Town,, 
Cape of Good Hope, Notary Public, by the authority 
of Government duly admitted and sworn, did exhibit 
the original bill of exchange unto'C. D., upon whom 
the same is drawn, and demanded acceptance thereof 
— and he answered, that the said bill would not be 
accepted at present. 

Wherefore I, the said notary, at the request aforesaid, 
have protested, and by these presents do protest, against 
the drawer and endorser of the said bill, and all other 
parties thereto, for all costs, damages, and interest, that 
shall or may be sustained, in consequence of the non-- 
acceptance thereof 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid 

As Witnesses : R. S., 

L K, Nota/ry PvhUc, 

L.M. 
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OF EELEASK (i) 



A discharge to one of two debtors in solidv/m, does 
not extinguish the debt: — it liberates the person to 
whom it is given, and not his co-debtor, the latt^ re- 
maining liable for his share. (^ 

A ^charge to a principal debtor induct that of the 
sureties,— *but tb discharge to a surety does not discharge 
the principal debtor. 

A discharge to one surety does not discharge bis 
co-sureties, but it liberates them from the part for 
which, afibe^ payit^ent of the debt, they wOi^M have 
had recourse against him» if he had not been discharged 

An agent, acting under a general power of attorney, 
a tutor, curator, or administrator, cannot release a debt^ 
— a release being a donation, and those persons having 
only the powet of administering, and not of giving. 



A GENEBAL BELSASE OB BISGHABQE FBOM ONE TO ONE 

Enow all hen by thess: pbesents, that on this^ 

the day of. in the year of our Lord One Thoo- 

sand Eight Hundred and , before me^ R SI, (tf 

Cape Town, Cape of Ck)od Hope, Notary Public^ dmly 
sworn and admitted, and in the presence of tin sob* 
scribed witnesses, personally came and aj^Mared A E, 

of« , "^0 dedared, that^ for and in ccmsideration of 

the sum of. ..., ta him in hand well aaid truly peod 

by C. D., he hath remised, released, and for ever Sa^ 
dkarged, and by these presets doth, for him, his heii% 
executors, and administrators, remise, rdease, and finr 

0) Pothieron Obligations. !)• Groot, Inleid., B. 3, D. 1, Nu. 84. Ibii, 
B.8, D.41, i8. 

Be Oroot, Inldd., B. 3, B. 3, Nu. 14. 
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ever discharge the said C. D., hia heirs, executors, and 
axSministrators, of and &go\ all, and all manner of action 
and actions, sx^t and suits, cause and causes of actions 
and suits, debts, dues, sum and sums of money, accoimts, 
reckonings, bonds, bills, specialities, covenants, contracts^ 
controversies, agreements, promises, variances, damages, 
judgments, executions, claims, and demands whatsoever, 
at law and in equity, which, against the said C. D., he, 
the appearer, ever had, now hath, or which he, his heirs, 
executors, or administrators, hereafter can, shall, or may 
have, for, upon, or by reason of any matter, cause, or 
thing whatsoever. 

Thus done and passed, at Cape Town, Cape of Good 
Hope, the day, month, and year af(»*esaid» in the pre^ 
s^Qce <rf the witnesses, E. F. and G. H. 

A.B., 
As Witneesea : Quod Attestor. 

E. F., R S., 

G. H. Nota/ry PubUc. 



RELEASE OF ENTAIL. 



RELEASE OF AN DraERITANCE FKOM ENTAIIi, OR AGREE- 

MENT BY WHICH THB MAJOR HEIRS MUTUALLY CON- 
SENT TO DIVIDE, IN EQUAL SHARES, AMONGST THEM- 
SELVES, AN INHERITANCE ESTTAILED WITH FIDEI- 
COMMISSUB^ WITHOUT AN ACT QF THE PARLIAMENT 
OF THE CAPE OF GOOD HOPE, 

Know all men whom it may concern, that^ on ikk^ 

the day of. , in the year of our Lord One* 

Thousand Eight Hundred and ....... before me, R S^ of 

Cape Town, Cape of Good Hope, Notary Public, dtdy 
admitted and sworn, and the witnesses afber mentioned, 
personally came and appeared A. B., C. D^ E. F.^ and> 
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O. H., being of full age, and all residing in Cape Town, 
— and these appearers declared, that they are the sole 
next of kin to I. EL, and that he, the said I. K., by lus 
last will and testament, made and executed on the 

, which they, the said appearers, had perused 

and fully understood, had burthened with the entail of 
fidei-commissum the inheritance bequeathed to them by 
the said I. K. ; upon this condition, however, that the 
amount so entailed shall devolve from the first dying to 
the third dying of them, the said appearers, subject to 
the entail above mentioned, and that the said inheritance 
shall devolve in full and absolute property, free from the 
said entail of fidei-commissum, to and upon the sur- 
vivor of the said appearers : 

And, whereas the said appearers have agreed, for the 
purpose of avoiding all disputes and differences in the 
premises, reciprocally to release and discharge each other 
from the burthen of entail as aforesaid : 

Now, these presents witness, — and the said appearers 
hereby declared, that they have agreed, as by these 
presents they do agree, to release and discharge each 
other, reciprocally, from the burthen of the said entail, 
and to divide the said inheritance amongst them in 
equal portions, to be possessed by them, the said ap- 
pearers, respectively, as full, absolute, and unencum- 
bered property, and free from the said entail o{ fidei- 
commissum, imposed as aforesaid. 

And the said appearers hereby declare, respectively, 
for themselves and their heirs, to renounce all claims 
or demands whatsoever, which the survivor of them, 
at any time hereafter, can, shall, or may have, for, or 
in respect of the aforesaid entailed inheritance, and of 
tne rights thereto appertaining ; promising and en- 
gaging to save, defend, keep harmless, and indem- 
nified each other, and the one the other or others of 
them, for and in respect of such renunciation, from 
and against all action or actions, claims or demands 
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whatsoever, which may be hereafter made by theu*, or 
any of their heirs or representatives, by reason thereof, 
expressly renouncing the benefit of relief and promis- 
ing never, at any time hereafter, to gainsay or oppose 
the partition of the aforesaid inheritance in the manner 
herein before-mentioned ; the said appearers hereby con- 
senting to judgment hereon being pronounced by the 
Supreme Court, and appointing for that purpose two of 
the practitioners before the said courts — ^the one to pray, 
and the other to consent^ to a condemnation according 
to law. 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of the witnesses, P. R 
and S. T. 

Jl B., 

C. D., 

E. F., 

G. K, 

As Witnesses : Quod Attestor. 

P. R, R. S., 

a T. Notary FubUc. 



OF EEPUDIATION. 



In drawing acts of renunciation or repudiation, the 
subject intended to be renounced, should 'be expressly 
set forth ; for if a son declared to renounce and give up 
all the right and action which he might have against 
his farther, provided the latter portioned or endowed 
him, the son would not be considered to have renounced 
his right to succeed to his paternal inheritance. If it 
be intended to renounce the paternal inheritance, it 
should be expressly stated ; for however general the terms 
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of an agre^n^t may be, it only ocmipiiseB tliose tbii^ 
respecting which, it appears^ the coDi^jcBcting partiu 
proposed to contract. (^) Nor would a diild be con- 
sidered to have renounced his legitimate porticM], if he 
repudiates his inheritance in general terms, a genesal 
renunciation not being considered to include in it s 
renunciation of the legitimate portion, which should be 
specially renounced in express tenn& 

An inheritance devolved to a ndnor^ cannot be rqm- 
diated without a decree of the court 

If an inheritance devolves to a married woman, it 
should be repudiated by her husband. 

If a son accept the legitimate portion of his inheri- 
tance, he cannot repudiate the residue, but he must 
accept or renounce the whola He may accept a pr»- 
legacy, and renounce his inheritance. 

If a wife upon the death of her husband, wishes to 
protect herself against the debts or engagements whidi 
he had contracted during the marriage^ she may re- 
nounce all the^^roperty held in community, by soleqiHiIy 
abdicating the house of the deceased, which is effected 
by depositing the keys of the house on her husband's 
coffin, and at the time of the burial, leaving the house, 
preceding the bier f ) in her common daily apparel, 
the effect of which is, that she is not Uable to any debts 
contracted by her husband during marriage, but only 



Cos, Oyer de Renimciatie ran Toekomende Succesaie, { 4. 

CO HoU. Cons.* D. 1, Cons. 81. D. 8, Cons. 121. 

(^ There is a notable example of this coatom in the History of Hdhad. Li 
the year 1404, after the death of Alhrecht van Beieren, Coont of Holland, ^ 
widow, Margaretha van £leef, repudiated his estate, which was performed witi^ 
the following solemnity : — She was condemned by the sentence of the Jndge to 
precede the funeral of her husband, not only difcsted of all her onuuncnts, but 
clad in borrowed apparel, holding in her hand a reed, which she qist awiy. 
indicating thereby, that in like manner she repudiated the estate of her deeewa 
husband, and abstained from the community of goods. Vaderl. Histories D. t, 
B. 11, page 354, &c. In the year 1397, the Countess of Blois repudiated the 
estate of l^r husband, depositmg the keys on his coffin ; and the widow 9i 
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for those contr^^cted by herself Q) The depoaitmg of 
thQ keys on the coflBui i^ held as a sign, or proo^ that she 
repildiates the estate^ in like manner as, according 
to the Soman law, the delivery of the keys of a store 
indicate^ the cession and delivery of the goods in the 
store, 

If a widow omits to make the above-mentioned re- 
nunciation before her husband's corpse is interred, she is 
not permitted to make it afterwards, and, therefore^ 
cannot be rdb^aised from the debts contracted by her 
husband during the marriage. (^ 

By some jurists it is held, however, that if the hus- 
band died abroad, the widow might take the keys to 
the Town House, or, if she was absent, and it was not 
in her power to comply with the solemnities required, it 
would suffice if she repudiated the joint estate before a 
notary. (^ 

In some parts of Holland it is suffiol^at, according to 
some authorities^ if the widow notifies to the creditors, 
through a notary, that she declines all interference with 
the estat-e, and abandons it on behalf of the creditors. (*) 
Indeed, it is doubted by the author of the "AanhangzeL" 
if the solemnity above mentioned was ever literally ob- 
served, namely, that the widow actually preceded the 
bier along with the sexton,^ — and it is supposed that it 
would be sufficient if the widow abandons the house 



Philip, Dnkeof Burgundy, im makiiig a similar renonciatioii, d^sited the 
keys on her husband's coffin, together with her girdle and purse. The ancient 
custom seems to haye been, to repudiate the estate on the grave of tbe deceased, 
calling upon those present to bear witness to the ceremony. Begtsgel. Observ., 
B. 2, Ohs. 34. 

De Groot, Inieid., B. 2, D. 11, § 18. Van Leeuwen, B. H. B., B. 5,ch. 8, 
J 18, B. 9, 10. 

Begtsgeleerde Observatien, D. 4, Sup. op het 2de D., ad. Obs. 34, 
Sententie van den Hove van Holland, Nov, 12, 1632, 

P) Aanhangzel tot het HoU. Regtsgeleerd Woordenboek. La Baar, V. 1. 

(*) Ibid. 

V 2 
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before the funeral takes place ; — ^but the precedents above 
quoted, page 302, note (^, and the sentence of the 
Supreme Court of Holland, of the 12th November, 1632, 
seem to set this question at rest. 

If, however, the widow had bound herself as a princi- 
pal debtor, together with her husband, she would be 
liable notwithstanding for the whole amount of the 
debt 

The privilege above-mentioned is not allowed to 
tradesmen's wives, who carry on trade publicly, in tiie 
presence or absence of their husbands, they being equally 
liable with their husbands for the debts contracted dur- 
ing marriage. (^ 



KEPUDIATION OF INHEBITANCE. 

Know all men by these presents, that on this, 

the day of. , One Thousand Eight Hundred 

and , before me, T. M., of Cape Town, Cape of 

Good Hope, Notary Public, by the authority of Govern- 
ment duly sworn and admitted, and in the presence of 
the subscribed witnesses, personally came and appeared 
D, T., one of the heirs in the intestate estate of C. D., 

of. , deceased, who declared, that where^ the estate 

of the said C. D., deceased, is burthened with debts and 
liabilities surpassing the assets of the said estate, and he, 
the said appearer, had been advised not to adiate or 
accept the same : 

Now these presents witness, that^ for and (m. account 
of the reason aforesaid, he, the said appearer, doth, bj 
these presents expressly renounce and disclaim all the 



0) De Groot, Inleid., B. 2, D. 11, 5 19- Placaat, 7 Oct., 1532, and 4 
Oct. 1540. Regtsgel. Obs. D. 1, Obs., 83. Sup. op het Iste D., Ad. Obs. S3. 
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right, title, and interest whatsoever, of him, the said 
appearer, in and to any property, moveable or immove- 
able, and of what nature or kind soever, whether the 
same be in reversion, remainder, or expectancy, belong- 
ing to the said estate, especially relinquishing the same 
in favour of the creditoi-s of the said estate, or of such 
persons as shall claim to be entitled thereto. 

Whereof an act being required, I have granted these 
presents, to serve and avail as occasion shall or may 
require. 

Thus done and passed, at Cape Town, the day, month, 
and year afore-written, in the presence of the subscribed 
witnesses, L. W. and P. Q. 

D. T., 
As Witnesses : Quod Attestor. 

L. W., T. K, 

P. Q. Notary Public, 



KEPUDIATION OF INHERITANCE. 

Know all men by these presents, that on this> 

the day of , in the year of our Lord One 

Thousand Eight Hundred and •.•••.•..., before me, 
L. M., of Cape Town, Cape of Good Hope, Notary 
Public, by the authority of Government duly sworn and 
admitted, and in the presence of the subscribed witnesses, 

personally came and appeared A. B., of , who 

declared, that for divers good causes and considerations, 
him hereunto specially moving, he did and by these 
presents doth, solemnly renounce and disclaim, for ever 
all right, title, and interest which he, the appearer, by 
virtue of the laws in force within this settlement, may 
otherwise have, in and to his filial or legitimate portion 
of inheritance, out of the estate of his father, C. D. 

Wherefore, the said appearer declared, to release,, 
acquit, exonerate, and discharge, and by these presents 
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he doth for himsel? his heirs, executors, and adminis- 
trates, for ever release acquit, exonerate, and discharge 
his father, the said C. D,, his heirs, executors, or adminis- 
trators, of and from all claims and demands whatsoever, 
which he, the said appearer, his heirs, executors, c^ 
administrators, at any time hereafter, can, shall, or may 
have, for or in respect of his filial or legitimate portiodi 
of inheritance as aforesaid; and oi^ and from all action 
and actions, cause and causes of action, suit, and 
demands whatsoever, which he, the appearer, hath or 
can, or may have against his father, the said C, D., his 
heirs, executors, or administrators, for or on account erf 
the same, hereby giving unto his said father, 0. D^ full 
and abscdute power and authority to dispose of his said 
filial or legitimate portion of inheritance, in such mann^ 
as he may think fit and proper. 

And the said appearer declared, that he doth, for 
himself his heirs, executors, and administrators, cove- 
nant, promise, and agree, to and with his father, the 
said C. D., his heirs, executors, and administrators, by 
these presents, that he, the said appearer, his heirs, 
executors, and administrators, shall and will, at all times 
hereafter, save, defend, keep harmless, and indemnified, 
the said C: D,, his heirs, executors, and sldministratoiA 
of and from all costs, damages, and expenses, whidi 
he, they, or any of them, shall at any tiltoe or times 
hereafter, sustain, expend, or be put to, for or by 
reason o£ his said father, C. D., pretermitting hfan, 
the said appearer, in his last will, ot omitting to 
institute him in his filial or legitimate poH^n, accord- 
ing to law. Thus done, &c. 

A.B, 
Aa Witneseea : Quod AUesbor. 

E. F., L. M, 

G. H. Nolmy PubUc 
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BX^VjyUTKXS OF THE BENEFIT J)B LEi HAC EDICTALl 
CODEX SECUNDIS NUPTUS. 

Know ail men by these presents, that on this, 
the *..day of , One Thousand Eight Hun- 
dred and , before me, R S., of Cape Town, 

Cape of Good Hope, Notary Public, by the authority of 
Government duly sworn and admitted, and in the pre- 
sence of the subscribed witnesses, personally came and 
appeared A. B., who declared, that he had read the 

last will of his mother , executed by her jointly 

with her second husband , by which his mother 

had instituted him, the appearer, in his legitimate 
portion only, in case she should predecease her said 
husband, and that he, the appearer, fully approved of 
the institution so made, and of the further dispositions 
contained in the said wilL 

And the said appearer hereby promised and bound 
himselit in all time to come, not to controvert the 
provisions of the said wiQ, or of the dispositions so made 
as aforesaid ; expressly renouncing the benefit granted 
by law to step-children, in case of the subsequent mar- 
riage of the surviving parent, under obligation of his 
person and property, according to law. 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of the witnesses, 
C. D. and G. H. 

A.B., 
As WUneaaes : Quod Attestor. 

C. D., R S., 

G. H. Notary Publie. 
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REPUDIATION, MADE BY A WIDOW, OP THE DOWEB STIPU- 
LATED IN HER FAVOUR BY ANTENUPTIAL CONTRACT, 
AND AGREEMENT TO TAKE THE FILIAL PORTION BE- 
QUEATHED TO HER BY HER DECEASED HUSBAND. 

Know all men by these presents, that on thi?, 

the day of , in the year One Thousand 

Eight Hundred and , before me, L. M., of Cape 

Town, Cape of Good Hope, Notary Public, by lawftil 
authority duly admitted and sworn, and in the presence 
of the subscribed witnesses, personally came and appeared 
A. B., widow of C. D., deceased, of Cape Town, who 
declared, that by an antenuptial contract, made and 
executed by her with her deceased husband on the 

, before the notary public , and witnesses, 

she had, amongst other things, stipulated, that if she 
should happen to survive her said husband, she should 
be entitled, by way of dower, out of the estate of her 

said husband, to a sum of ; that by the last 

will and testament, made by her jointly with her said 

deceased husband, on the , she, the said appearer, 

together with the daughter of her said deceased hus- 
band, by a former marriage, and her children by her 
said deceased husband, had been instituted, each in a 
filial portion of the whole inheritance left by her said 
deceased husband ; and that the said will having been 
confirmed by his death, and there being no issue of the 
said marriage, she, the said appearer, and her said step- 
daughter, had become the sole heirs, in equal shares, of 
the said inheritance. 

And the appearer further declared, that although she 
conceived herself to be entitled to the said dower, as 
well as to her filial portion, yet, having been advised 
that, by the lex hoc edictali de secundis nv/ptiia, she ia 
not entitled to more than her said step-child, it being ex- 
pressly provided by that law, that no step-father or 
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step-mother shall take more, either directly or indi- 
rectly, than the child or children by the first marriage : 

Now, these presents witness and the appearer hereby 
declared, that, for avoiding all differences and disputes 
concerning the premises, she doth hereby disclaim and 
renomice all her right, title, and interest^ = in and to the 
said dower, and all claims and demands whatsoever 
against the estate of her said deceased husband in re^- 
spect thereof and also especially renounce the 'benefit 
of relief 

And the appearer declared to accept the filial portion 
"bequeathed to her by her said deceased husband. 

Thus done and passed, at Cape Town, the day, month, 
and year first afore-written, in the presence of the 
witnesses, R S. and T. U. 

A. B., Widow of C. D., 
As Witnesses : Quod Attestor. 

E. S., L. M., 

T. U. Kotary Public. 



REVOCATION. 



KEVOCATION OF A POWER OF ATTORNEY. 

Know all men by these presents, that on this, 

the.. day of , in the year of our Lord One 

Thousand Eight Hundred and , before me, R S^ of 

Cape Town, Cape of Good Hope, Notary Public, by the 
authority of Government duly sworn and admitted, and 
in the presence of the subscribed witnesses, personally 

came and appeared A B., of. who declared, that, 

for divers good causes and considerations, him hereunto 
especially moving, he hath revoked, annulled, and made 
void, and by these presents doth revoke, annul, and 
make void, a certain power of attorney, executed by 
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him, in ferour of C. D., brfore the liotary BL F, on 

the «.M and all {)ower8 and auihoritieB whatsoever 

therein contained. 

Thus done and passed, at Cape Town aforesaid, the 

daj, month, and year above written, in the presence of 

E. F. and G. H., aa witnessea 

A. B., 

As WitnesHs : Quod Atteetof, 

E FT, R a, 

G. H. Notary PuMk 



SEPARATIONS. 

DEfiD Ot SEPAEATIO JT OJ* HUSBAND AllD WIFE, FEOM BED, 
BOABD, COHABITATION, AND COMMUNITY OF GOODa 

Enow all men bt these pbesents, that on iiiis, 

the dayof.... • #« « «»intheyear of our Lord One 

Thousand Eight Hundred and , before me, RSI, 

of Cape Town, Cape of Good Hope, Notary PubUc, by 
lawful authority duly admitted and sworn, and in the 
presence of the subscribed witnesses, personally came 
and appeared A. £., of the one part^ and his wife, C. D^ 

of the other part, both of. , who declared, that 

certain nnhappy differ^ces had arisen between tkm, 
which rendered it impossible for them any longer to 
lire together, and that they had agreed and d€ia> 
mined, as they do, by these presents, agree and deter- 
mine^ in future, to live apart &om each other, i^ to 
separate from bed, board, cohabitation, and eommn- 

A vohmtary separation tkori et bonotum before a notarj and vritBfin^i 
wiU not dissolye the community of goods, — the husband wHl still maintain 
his marital power over his wife's property, and die will still continue liaWe 
for one moiety of the debts he may contract ; a married woman being cenaidared 
in the ligbt of a minor, and incapable of contracting. Neostad, de Fact* 
Antennpt. Decis. 7 & 8, &c. 
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niiy of goodfif, upon the following conditions, that is to 
say: — 

That each of the said appear^rs shall t^e to and for 
liis or her use, the property brought in by each of them, 
to the support of their marriage. 

That^ in future, the said appearei^ shall support them- 
selves, eadx from his or her own meana 

That the community of goods between them shall be 
dissolved, and that the property which may be acquired 
"by them, or which may devolve to, or upon them, shall 
Jye the property of him or her, by whom the same shall 
l)e acquired, or to or upon whom the same shall devolve. 

That the debts contracted by the appearers up to this 
I)eriod, for the support of the marriage, shiall be borne 
and satisfied by them in equal shares, and that all future 
debts contracted by the appearers, shall be paid by him 
or her, to whom the same shall be contracted. 

That the appearer on the other part^ shall ill future 
have the administration of her own property, without 
its being subject in any way to the marital power. 

That, in order that due effect may be given to thid 
their voluntary act and deed, notifi(5ation thereof shall 
be published in the Oovemment Gazette of this colony. 

For the due fulfilment hereoi^ the iqypearers bind 
themselves, each to the other, tmder security of their 
persons and property, according to law. 

Thus done and passed, at Gape Town aforesaid, the 
day, month, and year above written, in the presence of 
I. K and L. M.^ as witnesses, 

A, R, 
O. D., 
As WitTiesaes : Quod Attestor. 

I. E., R, S., 

L. M. Notary PvUic. 
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DEED OF SEPARATION FROM BED, BOARD, COHABITATION, 
AND COMMUNITY OF GOODS. 

Know all men by these presents, that on this, 
the day of , in the year of OTirLord One Thou- 
sand Eight Hundred and , before me, R. S^ of 

Cape Town, Cape of Good Hope, Notary Public, by 
lawful authority duly sworn and admitted, and in the 
presence of the subscribed witnesses, personally came 

and appeared A. B., and C. D., his wife, of. , who 

declared, that whereas some unhappy differences have 
lately arisen between them, they have mutually agreed, 
as they do hereby agree, from henceforth to live apart 
from each other, and to separate themselves^ as they do 
hereby separate themselves, from bed, board, cohabita- 
tion, and community of goods. 

Now these presents witness : — ThsA,, in pursuance of 
this agreement, the said A. B. doth hereby, for himself 
his executors, and administrators, covenant, promise^ 
and agree to and with the said C. D., her executors and 
administrators, in manner and form following, that is to 
say: — 

That it shall and may be lawful to and for his wife, 
the said C D., and the said A. B. shall and will permit 
and suffer the said C. D. from henceforth, during her 
natural life, to live separate and apart from him, and 
to reside and be in such place and places, and fetmily 
and families, and with such relations and friends and 
other persons, and to follow and carry on such trade and 
business, as the said C. D. from time to time shall think 
fit 

And that the said A. B. shall not, nor will, at any 
time or times hereafter, sue her, the said C. D., for 
living separate and apart from him, or compel her to 
cohabit with him, or to sue, molest, obstruct, or trouble 
her for such living separate and apart from him, nor 
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:8liall or will, at any time hereafter, daim or demand 
any property which she shall or may hereafter buy or 
"purchase, or which shall be devised or given to her, or 
she shall otherwise require, and that she shall and may 
-enjoy, and absolutely dispose of the same, as if she were 
a. feme sole and immarried. 

And farther, that the said A. B., his executors, or 
administrators, shall and will well and truly pay imto 
the said C. D^ his wife, or her assigns, during the term 
of her nattiral life, for and towards her better support 
and maintenance, the sum of £ per annum* 

In consideration whereof, the said C. D., as aforesaid, 

doth hereby agree to accept the said sum of £ , 

to be annually paid to her as aforesaid, and to take the 
same in full satisfaction for her support and mainten- 
ance, hereby binding herself not to molest the said A. B., 
nor daim to be with him, nor hereafter to daim any of 
the property of the said A B., save and except the sum 
allowed for her maintenance as abova 

And the appearers mutually agreed, that the one will 
not be responsible for any debts or liabilities which the 
other of them shall contraci^ but that each shall be alone 
responsible for any debts or liabilities which he or she 
shsU contract. 

And, in order that due eflFect may be given to this 
agreement, the said appearers mutually agreed that due 
notice hereof shall be given in the Oovemment Gazette 
of this colony. 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of the witnesses, E. F. 
and an. 

AB., 
CD., 
As Witnesses : Quod Attestor. 

E. F., R S., 

G. H. Nota/ry Public. 
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SUBMISSION.- 



BJSED OF SXJBmS3I0N TO Al^ITpA.TION. 

Be it hebebt made known, tb^ on this, the 

<^«cdltj of,,,.,?..., in the year of our Lor4 One 

Tbo^isa^ Si|^t Himdred and ..,.,.,t. before me^ B. S, 
ef Cbpe Tow», Cape of Good Hope, Notai^ Public^ by 
tb^ artithwity of Gpvwunent duly sworn and adnaitted, 
and in the px«esenc^.9f tb^ subsc4bed witnesses, personally 
game and appeared At B. and C. J)^ in tbeir capacity as 
f0»0,,j>pn of the Qpe part, and K F. of the other part* 

And the paid c^ppea^er^ did declare, tbat» wheie^s 
dijBtonoes havq ad^^ and are d^pending, between the 
^ald appearej$, oq^e^ming., r 

Now, therefWi ^ tbe finally epding of the same, 
they, the said appei^^^sf, dedajred to have submitted, as 
they do, by these pr$se»ts, submit^ the said differences 
to the final awaord fi'nd determination of.,.,..., .^ and, if 
necessary, in the cas^ horeinaftier-nientioned, to tixe award 
imd umpirage of.,,., ,,.. 

And they, the said appearers, do hereby covenant, 
promise, and agree, that they will, when required, 
attend the said arbMarato^ or imipire^ in case an xunpire 
sdbll aot therein, and submit to be examiaed relative to 
the premises, and produce to the soid arbitrator or 
imipire, all such papers, documents, and writings, as 
sb^ be in the possession or power of the said parties 
respeqtively, and then md there give their evidence, 
upon oath, of and concerning the premises. 

And the said appearers hereby further covenant and 
agree, to and with each other, that they will abide by, 
observe, perform, fulfil, and keep the final award and 
determination of , of and concerning the pre- 
mises, provided such final award be made in writing 
and duly signed by them, on or before the now 
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next enpming } but^ if the said *• .'do Siot m^e theur 

final award of aad concerning the premises, wiihm tbd 
time limiijed as afocesaid, then and in iii9i case tbey, 
the appoair^:s, shall and will abide by, 6}im«^Q, yeelowaif 
fulfil, and keep the award, determination, and mmpiiBgo 

of the said in and concerning the premises, so 

that the said award and umpirage be made in writing, 
and u^ier the hand of the said umpire, within fourteen 
days after reference thereof is made to hiliK» the said 
umpii^e; 

And it is hereby agreed upon, by and between the 
said appearers, that these presents, and the submission 
hereby made of the said matters in difference, and any 
award to be given in consequence thereoj^ shaU be made 
a rule or order of the Supreme Courts to the end that 
the said matters in difference may be finally concluded 
thereby; the said parties hereby appointing, for that 
purpose, two of the practitioners before the said coiut^ 
the on^ to pray» and the other tp copsent^ to a condem- 
nation, according to law. 

And it is lastly agreed, that the costs attending the 
sajid arbitration shall be in the discretion of the sajd 
arbitrators or umpire, and shall be p^id and satined 
pursuai^t to their award. 

Also appeared on the ^ before me, the notaxjt 

G. H. and L K, who acknowledged ^ have accepted, ^ 
they, by these presenti, do acc^t^ the trust reposed 
ii^ tbem, by the foregoing deed of submissipi^ to a^bi* 
tratipn, pron^sing, and hereby engaging, to give their 
final award in writing, on the differences mentioned l^ 
the said deed, within the time therein limited, aQ4 
farther to do and perform all matters and thing? r^ 
quired fi:om them as arbitrators, by the said de^d of 
submission. 

For the due performance of the premises, the said 
appearers hereby bind themselves, each to the other. 
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their persons and property of every description, accord- 
ing to law. 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of the witnesses, L K 
and L. M. 

A.B, 
CD, 

Aa Witnesaea: G. BL, 

I. K., !• £«, 

L M. Quod Attestor, 

R&, 
Nota/ry PitiKa 



SUBSTITUTIONS. 



SUBSTITUTION UNDEB A POWER OP AITOBNEY* 

E[kow all hen bt these presents, that on this, the 

day of , in the year of oih: Lord One 

Thousand Eight Hundred and , before me, RSi, 

of Cape Town, Cape of Good Hope, Notary Public^ by 
the authority of Government duly sworn and admitted 
and in the presence of the subscribed witnesses, person- 
ally came and appeared A. B., , who declar- 
ed that^ in pursuance and by virtue of the powers vested 
in him, in and by virtue of a certain power of attomey, 

executed in his &vour on the , before the i 

by C. D., he hath substituted and appointed, and by 
these presents doth substitute and appoint E F., to be 
his true and lawful attorney, to — (here copy such words 
of the power as apply to tiie substitution) — giving mi 
by these presents granting, unto the said K F., fidl asii 
absolute authority in the premises, in as fuU and ample 
a manner, to all intents and purposes, as he hath received 
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tlie same from the said C. D, by the said hereinbe- 
fore-mentioned power of attorney. 

And, generally, to do, perform, and execute all and 
whatisoever the said R F. shall judge necessary to be 
done for the purposes aforesaid ; the appearer hereby 
agreeing to ratify, aUow, indemnify, and confirm all 
and whatsoever the said K F. shall lawfully do herein, 
by virtue of this power of substitution. 

Thus done and passed, at Cape Town aforesaid, the 
day, month, and year aforewritten, in the presence of 
G. H. and I. K, as witnesses. 

A.B., 
As WHmesaea : Quod Attestor. 

G. a, R S., 

I. K Nota/ry Public, 



BEED OP SUBSTITUTION UNDER A WILL. (^) 

Know all men whom it may concern, that on 

this, the day of.......... in the year of our Lord 

One Thousand Eight Hundred and , before me, 

R S., Notary Public, by the authority of Government 
duly sworn and admitted, and, in the presence of the 
sulwcribed witnesses, personally came and appeared A. B., 

of. , widow of C. D., deceased, in her capacity 

as executrix of the last will and testament of her 
deceased husband, the said C. D., bearing date the 

, and guardian of his minor heirs, and the said 

appearer declared, that in pursuance and by virtue of 
the power of substitution vested in her, by tiie said last 
will and testament, she hath substituted, deputed, and 
appointed, and by these presents doth aubstitute, depute^ 
and appoint^ in her place and stead, £. F., of.......^., 



The power of sabstitatioa uuder a will has Tirtoally ceased to hare 
effect. See ante, page 138. 

W 
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to be the executor of the last will and testamait, and 
guardian of the minor heirs of the said C. D. 

Wherefore the appearer doth, by these presents, give 
and grant to the said K F., aU her derived powera 
and authorities in the premises, in as full and ample s 
manner, to all intents and purposes, as by law are 
vested in executors and guardians, and as she hath 
received the same from her said deceased husband, by 
his said hereinbefore-mentioned last will and testament ; 
hereby promising to ratify, allow, indemnify, and coft- 
firm all and whatsoever the said E. F, shall lawfully 
do, in his capacity as such substituted executor and 
guardian as aforesaid, by virtue of these presents. 

Thus dpne and passed, at Cape Town, the day, month, 
and year aforewritten, in the presence of G. H. and I. K, 
as witnesses. 

A. B., Widow of C. D, 
Witnesses : Quod Attestor. 

G. H., R. S., 

L K. Noimy PuMic 



SUPERSCRIPTION. 

SUPERSCRIPTION OF A SEALED WILL. 

Be it hereby made known, that on this, tiie. 

day of. , One Thousand Eight Hundred and , 

before me, R. S., of Cape Town, Notary Public^ by 
tiie authority of Government duly admitted and sworn, 
and in the presence of the subscribed witnesses^ parson- 
ally came and appeared A. B., of... , who beong of 

sound mmd, memory, and understanding, exhibited to 
me, the notary, this closed paper, sealed with a seal in 
three distinct places, declaring that his, the appearer's, 
last will and testament was therein enclosed, written 
and signed by himself, he, the appearer, desiring that 
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did 



^e sluie shall be of fall force had. effect aftei" his dedea^, 
cuiher as a testament or as a codicil, or as it may be con- 
sxBtent with law, notwithstanding any sol^nnities may 
liave been omitted which are required with regard to 
sealed wills ; — ^whereupon I, the said notary, haVi^ 
granted this superscription, this closed paper being 
dealed by me in the presence of the said witnesses, in 
three distinct placea 

Thus done and passed, at Cape Town aforesaid, and 
mgned by the appearer in the presence of C. D* and E. F.j 
as witnesses. 

A. B., 
As Wiim^B88C8 : Quod Atteslxyr. 

a©., ' Rs, 

E. F. Notary PuUi&. 



SUREOGATION. 



im]^ Ot SUBROGATION UNDER A WILL. (^) 

Know all men whom it may concern, that on 

ibis, the. day of , in the year of our Lord 

One Thousand Eight Hundred and , before me, R S., 

of Cape Town, Cape of Good Hope, Notary Public, 
by the authority of Government duly admitted and 
swo^, tod in tiie f)resenee of the subscribed witnessei^ 

pe^oniAy eame and appeared A. B., of , executrix 

of the will of her deceased husband, who declared, that 
she hath surrogated, deputed, and appointed, and by 
these presents doth surrogate^ depute^ and appoint, in 

her pkee and steaid> and after her decease, C. D., of , 

to be the executor o( &c. 

Wherefore the appearer doth, by these presents, give 

(D The power of snrrogatioa imder a will has virtaally ceased to have effect. 
See ante, page 188. 

w 2 
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and grant unto the said C. D., to be by the said C. D. 
exercised and maintained after her decease, all her 
derived powers and authorities in the premises, in as 
full and ample a manner, to aU. intents and purposes, as 
by law are vested in executors and guardians, and as 
she hath received the same from her said deceased 
husband, by his said hereinbefore-mentioned last will 
and testament 

At the same time and place appeared before me, the 
notary, and the said witnesses, the said C. D., who 
declared, that he did, by these presents, accept the 

trusts of , should he survive the said A- B^ and 

further engaged, after her death, to enter upon and 
exercise the same, to the best of his skill, knowledge^ and 
ability. 

Thus done and passed, at Cape Town, Cape of Gtood 
Hope, the day, month, and year above-written, in the 
presence of E. F. and G. EL, as witnesses. 

A. B., 
CD., 
As Witnesses : Quod Attestor. 

E. F., R. S., 

G. H. Notary PuUw 

TESTAMENTS. 

MUTUAL WILL OF A HUSBAND AND WIFE, APPOINTING 
EACH OTHER RECIPROCALLY WITH THEIR CHILDREN, 
AS HEIRS OF THE ESTATE OF THE FIRST DYING OF 
THEM. 

Be IT HEREBY MADE KNOWN, that OH this, the 

day of , in the year of our Lord One Thoi:ffiand 

Eight Hundred and , before me, R S^ of Cape 

Town, Cape of Good Hope, Notary Public, duly ad- 
mitted and sworn, and in the presence of the witnesses 
aftermentioned, personally came and appeared A. B^ 
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and CD., his wife , bom at. , at present 

xesiding at Cape Town. 

And these appearers, being in health of body, of 
sound and disposing mind, memory, and understanding, 
aaid capable of doing any act that required thought, 
judgment, or reflection, declared their intention to make 
and execute their last will and testament, — ^wherefore, . 
liereby revoking and annidling all wills, codicils, and Reyocation of for- 
other testamentary acts heretofore passed by them, or 
either of them, the appearers declared to nominate and 
appoint the survivor of them, together with the child institution of the 
or children, which shall or may hereafber be begotten ^^Se Smdren 
"by them during their marriage, to be the sole and 
universal heirs of the first dying, of all his or her 
estate, goods, effects^ stock, inheritances, chattels, credits, 
and things whatsoever, and wheresoever the same may 
be, nothing excepted, which shall be left at the death 
of the first dying of them, whether moveable or im- 
moveable, and whether the same be in possession, rever- 
sion, remainder, or expectancy. 

The appearers, however, declared it to be their will joint estate to be 
and desire, that the survivor of them shall be held and ^ ©f ie Ant 

dying. 

bound, after the decease of the first dying, to have a 
true and perfect inventory made of the whole of the 
estate of the first dying of them, and to cause the same The snrviTor tow- 
to be appraised, in order, by so doinof, to ascertain the SJthebettermata- 

j» , ^ n, . tenanceof thechll- 

portions of the heirs of the first dying, — the survivor, ^«^ 

however, to keep the whole of the joint estate under 

his or her sole and entire direction and administration, 

in order that he or she may be better enabled to educate chiidrenssharesto 

and support their children, until they become of age or their attainSJ**'' 

marry, when the survivor shall be obliged to pay over ma^ying. 

to each of them, such sum or sums of money as shall 

be due to them, for their shares of inheritance from the 

estate of their father or mother. 

The appearers declared to nominate and appoint the Appointmentofthe 
survivor of them to be the executor or executrix of S^rexwutrixaitd 

guardiaiL. 
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ttiis their will, a^minifltrator or administratrisL of their 
estate and effects, and guardian of their minor children, 
hereby giving and granting' mitto each other, recipro- 
cally, all such powers aa are required otr allowed in law, 
and especially those of assumption, substitution, and 
surrogation. (^) 

Beterratoryxdute. The appearers declared to reserve to. tlieniselTe% 
jointly, during their joint Hves, the power, from tine 
to time, and at all times hereafter, to make all emk 
alterations in or additions to this will as they shall 
think fit^ either by a separate act or at the foot h^reoC 
desiring that all such alterations or additions so made^ 
under their own signature, shaH be held as valid ami 
effectual as if they bad been inserted herein. (*) 

oodiouuffyciaiiM^ All wMch haviug been clearly and dis^tinctty read 
over to the appearers, by m^ the notary, they declared 
that they fully understood the same, and that it con- 
tains their last wiU and testament, desiring thai it ana^ 
have eff^ as such, or as a codicil or otherwise^ iia sac^ 
manner as may be found to consist with law. 

Thus done and passed, at Cape Town» the d^j, month, 
and year aforesaid, in the presence of the witnesses^ H K 
and G. H. 

CD, 

Aa Witftesaes : Quod ^Pegier. 

G. H. JVbtory PttWfe 



Unless the power of assmnption be committed, an executor or guardian 
cannot assume any person to act with him. Iijl^i^ghts Red. VfiKl^ V<^ 1, 
Hoofdstuk 20, Nu. 36. 

P) This clause was in use in Holland in 1349. Lybreghts Rpd. Tert Vol. 1, 
Hoofd. 20^ Nu. 88, Note. 



Digitized by 



Google 



Ch. 6.] TESTAMENTS. 323 



3HUTUAL WILI. OF A HUSBAND AND HIS SECOND WIFE, 
WHEKE THERE AJtE CHILDREN BY THE FIRST MARRIAGE 
OP THE TESTATOR, APPOINTING THE CHILDREN BY BOTH 
MARRIAGES THE HEIRS, LEAVING THE TESTATOR IN 
POSSESSION >0F THE ESTATE, IN CASE OF HIS SURVIVOR- 
SHIP, AND A PROVISION FOR THE TESTATRIX OUT OF 
THE INTEREST^ IF SHE OUTLIVES HIM. 

Be IT HEREBY MADE KNOWN UNTO ALL WHOM IT SHALL 

OB MAY CONCERN, that on this, the day of , 

in the year of our Lord One Thousand Eight Hundred 

and , before me, B. S., of Cape Town, Cape of 

Qood Hope, Notary Public, by lawftd authority duly 
appointed and sworn, and in the presence of the sub- 
scribed witnesses, personally came and appeared A. B., 
oi. , andhiswife, CD. 

And these appearers, being in health of body, and of 
sound and disposing mind, memory, and understanding, 
as appeared at the passing of these presents, declared 
their intuition to make and execute their last will and 
testament; wherefore the appearers declared to annul, Rovoca^on of for- 
cancel, and make void, to all intents and purposes, all 
wills, codicils, and other testamentary acts, by them, or 
either of them, heretofore made and executed, desiring 
that the same shall be of no force and effect whatever. 

And tiiese appearers declared to nominate, institute, J^^^^^S^^*'"*- 
and appoint the surviving children of the testator, the 
said A. R, and his deceased wife E. F., together with 
iiie child or children, which shall or may be begotten 
by them, the said appearers, during their marriage, to 
be the sole and universal heirs, in equal portions, share 
and share alike, of all the estate and effects, inheritances, 
and legacies, chattels, ^edits, and things whatsoever, 
and wheresoever the same may be, which shall be left 
at the death of the first dying, and at the death of the 
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survivor of the said appearers, whether moveable or 
immoveable, and of what nature and kind soever, whetiier 
the same be in possession, reversion, remainder, or ex- 
pectancy, nothing excepted. 

The testator tow- The appearers further declared their will to be, that 

if^hS (gnriTe. £e in case the testator, the said A. B., shall happen to sur- 
vive his wife, the said C. D., he shall be authorized and 
allowed to keep the whole of their jomt estate nndar 
lus sole and entire direction and administration, and to 
remain in the full and undisturbed possession thereof 
and in the enjoyment of usufruct^ or the rents and 
profits of their said joint estate, for and during the 
term of his natural life ; subject to this condition, how- 
ever, that after the death of his said wife, the said A. R 
shall cause a just and true inventory to be made of the 
whole of the joint estate of the said appearers, and the 

Brtate to be «p- samo to bo fairly and equitably valued and appraised 
by two impartial persons, in order, by so doin^ to as- 
certain the portions of inheritance of the heirs out of 

chUdren'eportioM the cstatc of thc Said C. D. And the said A. B. shall 

to^Becttred. 

thereupon secure to such heirs, by notarial bonds, to be 
passed by him in their favour, the portions that shall 
be found to be forthcoming to the said heirs. 
Estate to be tea- Aud iu case thc testattix, the said C. D., shall haf>pen 

ll«ed If the testa- . • -i , , , , . , * t^ .-» .t 

tox^urviTes the to survivo hcr husband, the said A B., then the ap- 



pearers declared their will to be, that the executors 
hereinafter-named shall, as soon as conveniently may 
be after the death of the said A B., sell and dispose of 
the whole of the joint estate of the said appearers, and 
call in and receive all such debts, inheritances, legacies, 
sum or sums of money, as shall be due and owing to 
the said A B. at the time of his death ; and the said 
proeeedstobepaid executors shall pav into the " Guardian's Fund," created 

iatotheGoardlan's , ^^ . 

by Ordinance No. 105, the moneys arising by such sale 
or disposal, and the moneys to be so called in and received 
And the guardians hereinafter-named shall, ftom time 
to time, receive the interest of one moiety of the said 



Fund. 
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moneys, as the same shall become payable, and apply the ^^^^^^l 
amount thereof towards the maintenance and education Sitat«SSwS! 
of the chadren of the said A. B. ^""^ 

And upon the said children becoming of age or mar- JJ'^i^^JJ^r^'^ 
Tying, the said one moiety of the said moneys shall be *o«»cimd«m. 
paid to them, in equal portions as aforesaid. 

And the appearer, the said C. D., in case she shall 
survive the testator, as aforesaid, shall be entitled and 
authorized, in her own right, to receive during the 
period of her natural life, the interest of the remaining interest of the »< 
moiety of the said moneys, from time to time, as tl^e Jj^jg^d^^^hete*- 
same shall become payable ; and after her death the said 
moiety shall be paid, in equal portions, to the children 
of her husband, the said A. B., upon their becoming of 
Jige or marrying. And the portions of such of the 
children as shall still happen to be minors at the time 
of her death, shall be continued to be administered in 
the "Guardian's Fund,'' for their benefit, and the interest At her death the 
thereof shall be applied towards their maintenance *<>«» cMidrea. 
and education ; and upon their becoming of age or mar- 
rying, then their portions of inheritance shall be paid 
to them respectively. 

And if the testator, the said A. B., shall happen to 
survive the testatrix, the said C. D., then the appearers 
declared to nominate and appoint the testator to be Appointmentofex- 

, , , ecutoM and gtiar- 

the executor of this their will, administrator of their ^**»«- 
estate and effects, and guardian of their miuor heirs. 
And if the testatrix shall happen to survive the testator, 
then the appearers declared to nominate and appoint 

the testatrix, together with ^ . •, to be the executors 

of this their will, administrators of their estate and 
effects, and guardians of the minor children of the 
testator, hereby giving and granting unto them all such 
power and authority as are required or allowed in law, 
and especially those of assmnption, substitution, and 
surrogation. 

The appearers declared to reserve to themselve&f BflMnratwreiaMa. 
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jointly, during their joint lives, the power, froBa tiioB 
to time, and at all times hereafter, to make all sndb 
alterations in or additions to tiiis will as they shall 
think fit, rither by a separate act or at the foot hereof 
desiring that all such alterations or additions so made 
under their own signature, shall be held as valid and 
effectual as if they had been inserted herein. 
oodicmarydause. AH which haviug been clearly and distinctly read 
over to the appearers by me, the uotary, they declared, 
that they fully understood the same, and that it con- 
tains their last will and testament, desiring that it may 
have effect as such, or as a codicil or otherwise, in such 
manner as may be found to consist with law. 

Thus done and passed, at Cape Town, Cape of Grood 
Hope, the day^ month, and year aforewritten, in the 
presence c£ the witnesses, E. F. and G. H. 

A.R, 
CD., 
As WUn&saes: Quod Attestor. 

£. F., R. S., 

Q. HL JVofeM^ PnUU 



WILI* OF A SINGLE PEBSON — (SHORT FOKBl) 

Be it hereby made known; that on this, the 

day of. , in the year of our Lord Oiue Thousand 

Bight Hundred and... , I, B. S., Notary Public, 

by the authority of Gov«mnent duly sworn and admit- 
ted; residing^in Cape Town, Cape of Good Hop^ accom- 
paaned by the witnesses who have hereunto subscribed 
their names, repaired to and in the presence of A- R, 

of. 

And th& said A. R, beii^ ill in bed, but of a sound 

and^ disposing mind, memory, and understanding, as 

appealed at the passing of these presents, declared his 

Berocatum of for- intention to make and execute his last will and testa- 

"^"^^^ ment ; wherefore, hereby^ revofcmg jhkI aimulling all 
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wills, codicils, and other testamentary acts heretofore 
XQ»d^ and passed by him, the said testator hereby 
declared to aominate and appoint 0. IX, ctf,.,..^..-, toiwtitutioiiafiwir, 
be the sole and universal heir of aU the estate a»d effects 
Trbich shall be left by him irftca: his dec^th, \7hether 
BWveable or iounoveabK and of wbgrfj nature or kind 
soever, and "whciresoever situate or whether the same 
be ia po^sjession, reversion^ remainderi or eixpectency, 
nothing excepted. 

And the said testator further declared to nominate Appointment of 
and appoint the said C. D. to b© the executor of this ^*^ 
his will and administrator of his estate and effects, 
hereby giving and granting unto him all such power 
and authority as are required or allowed in law, and 
especially those of assumption, substitution, and sur- 
rogation. 

Lastly, the testator declared to reserve to himself the ReserratoryciaiiM. 
power, from time to time, and all times hereafter, to 
make all such alterations in or additions to this will, 
as he shall think fit^ either by a separate act or at the 
foot hereof desiring that all such alteratiocid or addi* 
Mens so mad^ under his own idgnature, shall boi held 
as valid saad effectual as if they had been inserted 
hereiB. 

AU wM^ having been clearly and distinetly read ov^ oodicuiaix« 
to the testator by me, the notary, he declared thai he 
fiilly understood ihe sam^ and that it contains his laeC 
will and testam^oit, de^ring that it may have efifeet as 
such, or as a codicU, or otherwise in such manner' as 
may be fomid to consist with law. 

flms done and passed, at Cape Town, the day, month, 
and year aforesaid,^kk the presence of the witnesses, E. F. 
and G. H. 

A.B^ 
Aa Witnesses : Quod Attestor. 

E. F.> H. &f 
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MUTUAL WILL OP HUSBAND AND WIPE, INSTITUTING 
THEIR CHILDREN AS HEIRS, WITH POWER TO THE 
TESTATOR TO REMAIN IN POSSESSION OP THE JOINT 
ESTATE, IP HE SURVIVES, DURING HIS UPE, ALLOWING 
THE TESTATRIX THE INTEREST OP HER HUSBAND'S 
MOIETY IP SHE SURVIVES, AND ENTAILING THE IN- 
HERITANCE OP THE CHILDREN, ON THEIR OPPOSITION 
TO THE WILL, IN CERTAIN CASES. 

Xn t^t iSame of 6ott — ^mm. 

On this, the day of. , in the year of 

Our Lord One Thousand Eight Hundred and , 

before me, R. S., of Cape Town, Cape of Good Hope, 
Notary Public, by the authority of Government duly 
sworn and admitted, and in the presence of the sub- 
smbed witnesses, personally came and appeared A- R, 

and his wife C. D., both of, , 

And these appearers, being in health of body, and of 
sound and disposing mind, memory, and understanding; 
as appeared at the passing of these presents, declared 
their intention to make and execute their mutual last 
will and testament; wherefore the appearers declared 

BeroM^ of tor- to aunul, caucel, and make void, to all intents and 
purposes, aU wills, codicils, and other testamentary acts, 
by them, or either of them, heretofore made and 
executed, and more particularly a certain will and testa- 
ment executed by them, the appearers, jointly, before 

the notary public , and witnesses, on the , 

together with a certain codicil thereto annexed, dated 
• ••......, desiring that the same shall be of no force and 

effect whatever. 

iiutttatioiiofcMi- And these appearers declared to nominate, institute, 
and appoint the children already begotten, or which 
shall or may hereafter be begotten, by them, the said 
appearers, during their marriage, to be the sole and 
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universal heirs, in equal portions, share and share alike, 
of all the estate, goods, effects, stock, inheritances, 
legacies, chattels, credits, and things whatsoever, and 
wheresoever the same may be, which shall be left at 
the death of the first deceased of the said appearers, 
whether moveable or immoveable, and of what nature 
or kind soever, whether the same be in possession, 
reversion, remainder, or expectancy, nothing excepted ; 
and should one or more of such children happen to die 
in the lifetime of the appearers, then the descendants 
or issue of such deceased child or children shall come into 
his, her, or their place, by representation, according to the 
laws of succession. 

The appearers further declared their will to be, that The testator to w- 
in case the appearer, the said A. B., shall happen to ^'^^^e joint eguS 
survive his wife, the said C. D., he shall be authorized 
and allowed to keep the whole of their joint estate 
undq^his sole and entire direction and administration, 
and to remain in the full and undisturbed possession 
thereof, and in the enjoyment of the usufruct^ or the 
rents, issues, and profits of the said joint estate, for and 
during the term of his natural life, subject to this con- 
dition, however, that within six weeks after the death 
of his said wife, the said A. B. shall cause a just and to cauM the estate 
true inventory to be made of the whole of the lointtS^S^'SS^iSl- 

•^ ore' portlone. 

estate of the said appearers, and the same to be £Eiirly 
and equitably valued and appraised by two impartial 
persons, in order, by so doing, to ascertain the portions 
of inheritance of the heirs out of the estate of their 
deceased mother. And the said A. B. shall thereupon 
secure to such heirs, by notarial bonds, to be passed by 
lum in their favour, the portions that shall be found to 
he forthcoming to the said heirs. 
And in case the appearer, the said C. D., shall hap* Thejoiat estate to 

^ i . -I .111 1 Li . 1 A -r* .1 *« realised If the 

pen to survive her said husband, the said A B., then*«t*«xi»rTiTee. 
the appearers declared their wiU to be, that the exe- 
cutors hereinafter-named do and shall, as soon as con- 
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venient aft^ the deatk of the said A. B., sell and dis- 
pose of the whole of the joint estate of the said i^ 
pearers, in mkch msamet and at such times as the said 
executors shall deem expedient for the interest of tliQ 
said estate, and call in and receive all such debts, sum 
or sums of money, as shall be due and owing to the said 
And afier deduc- A. B. at thc timc of his death ; and after the deduction 

tion of the shftre of , 

the testatrix, of oue moicty of the said estate, whidi is due to his 
wife, on account of the community of property subsist- 
ing between the said aj^>earer% the said executors shall 

Slo3lrt*iiiterert P^*^ ^^^ residue of the moneys arising by such sale or 
disposal, and of the moneys to be so called in and 
received, out at interest, upon good and sufficient security, 
in such manner as i^ey shall think proper. And the 

Mdfteiiittreittosaid executors shall receive the interest thereof from 

be paM to the te«y 

tejix during her tiflie to time, as the same shall become payable, and 
pay the same tmto the said C. D. during the period of 
her natund 1^^ 

After Hie death of Aud from and immediately aftei^ the death of both 

both the testaton, ^ •' 

dJJrtT^toS?5h£ *™ ^'^ appettters, the said executors, or the survivof 

*^* of them, shdl pay, asB^, and transfer the whole of 

the said appearers* estate and effects, invested or phoed 

out at interest or security, or otherwise belonging to 

their estate at the time of the death of the survivor U 

tibe said appearers, equally unto the childrrai of the 

said appearerS) or their descendants, share and stiaare 

4£[ke. 

SdS*t^J^^ And if any one or more of the appetoerrf children 

BfS8S»*SV shall claim to be entitled to his, her, or thdr maternal 

^it^^k^tobeOr paternal inheritance, and demand payment thereof 

*" " dhzring the lif ethne al the survivcMP of the said ai^>earen^ 

after such child or children shall have attained hia^ her, 

or their majority, or be married, th^ and in sooh 

cm&t the appearers authorise and ^npower the survivor 

ai thei^ and be or she is hereby authorizsed accordin^y, 

to entail wi^ fidei-(immii86wm^ if he or she shall be 

disposed 80 to do, but otibi^rwise not, tiie maternal or 
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paternal inheritance diie to such child or children. And 
the appearers direct that, in such case as aforesaid, the 
annual interest only of the said inheritance shall be paid 
to such child or children, during his, her, or their lives, 
and that, after the death of such child or children, the 
said inheritance shall devolve to and upon his, her, or 
their lawful descendanta (^) 

And the said appearers further declared their will to 
be, that, in case either o£ them shall be minded and 
desirous of entering into a second marriage, the whole 
of their joint estate, including the moiety to which the 
survivor is entitled, shall, previous to such marriage 
ts^king place, be secured in manner as aforesaid, in 
fEtvour of their minor children, and be paid to them at 
the time aforesaid, and the interest, or ients> and 
profits of the said estate, shall be received and enjoyed 
by the purvivor of the appearers, in manner hereinbefore- 
mentioned. 

Provided always, nevertheless^ that in case of the on the second mar- 
second marriage of the survivor of the said appearers, '£^|^^ 
the maternal or paternal inheritance forthcoming to ^p*^ ««>«»»• - 
the heirs of the first dying, shall be paid to tlwm when 
they shall severally attein their majority or be married, 
anything to the contraty hereinbefore directed notwith- 
standing. 

And if any one or more 'of the children of the if the cuidven 
appearers shaU enta: into mamage, witbcnit the consent, ^SFlS" 
in writing, thereto had and obtained (rf the appearers, ^eritSJT't^bS 
or of the survivor of them, the appearers direct that f"^**"®*^**^**®*- 
ihe inheritance of such child or children shall be 
bortii^ted with the entail (d fdffireommisswm, and that 
the annual interest only of the said inheritanoe l^hall be 
paid to such diild or children during his, bei^ or their 
lives, and that a&er the death of sndi child or children, 



In SQcli a case tlie children would he entitled to tlie dedaction of the legi- 
timate and trebellian portions. See ante, page 90. 
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the capital shall devolve to and upon his, her, or their 
lawful descendants. (^) 
Appointment of The appcarers hereby declared to nominate and ap- 

executors and x x *^ x 

guiurdianf. polut thc survivor of them, together with E. F., to be 

the executors of the will of the first deceased of the 
appearers, administrators of his or her estate and effects, 
and guardians of his or her minor heirs, and the said 
appearers nominate and appoint the said K F. to be 
the executor of this will, after the death of both of 
the said appearers, administrator of their estate, and 
guardian of their minor heirs ; — ^hereby giving and 
granting to them and him, jointly or severally, all such 
power and authority as are required or allowed in law, 
and especially those of assumption, substitution, and 
surrogation. 

The appearers directs that the executors or executes 
of this their wiU, and the guardians or guardian of their 

Bupreme court, jj^^j. }^q\j^ gjiall uot bo requu'cd to lodge with the 
Master of the Supreme Court of this colony an inven- 
tory of their estate and effects. 

aeserratorjcunse. The appcarers declared to reserve to themselves, jointly, 
during their joint lives, the power from time to time, 
and at all times hereafter, to make all such altera- 
tions in or additions to this will, as they shall think 
fit^ either by a separate act or at the foot hereof 
desiring that all such alterations or additions so made, 
under their own signature, shall be held as valid and 
effectual as if they had been inserted herein. 

oodiduaryciMise. All which haviug bceu clearly and distinctly read 
over to the appearers by me, the notary, they declared 
that they fiiUy understood the same, and that it contains 
their last will and testament^ desiring that it may have 
effect as 3ucb, or as a codicil, or otherwise in such 
manner as may be found to consist with law. 

Thus done and passed, at Cape Town, Cape of GkK>d 

0) See preceding Note. 
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Hope, the day, month, and year above-written, in the 
presence of E. F. and G. H., as witnessea 

A. B., 
C. D. 
Witnesses : Qicod Attestor. 

E. F.. R. S., 

CL H. Notary PubUc. 



MUTUAL WILL WITH VARIOUS PKOVTSIONa 

in t^t fiamt of 6otl — ^mm. 

On this, the day of , in the year of our 

Lord One Thousand Eight Hundred and , before 

me, R S., of Cape Town, Cape of Good Hope, Notary 
Public, by the authority of Govemm^it duly sworn and 
admitted, and in the presence of the subscribed witnessesf, 
personally came and appeared A. B. and C. D^ his 
wife, botii of. 

And these appearers, being in health of body, and of 
sound and disposing mind, memory, and understanding; 
as appeared at the passing of these presents, declared 
their intuition to make and execute their mutual last 
will and testament; wherefore the appearers declared 
to annul, cancel, and majsie void, as they do hereby B«TwiM(»i«ri 
annul, cancel, and make void, to all intents and pur- 
poses, all wills, codicils, and other testamentary acts, by 
than, or either of them, heretofore made and exe- 
cuted, and more particularly a certain will and testa- 
ment executed by them, the appearers, jointly, before 

the Qotaiy , and witnesses, on the , desiring 

that the same shall be of no force and effect whatever. 

1st — ^The appearers declared, to give and bequeath] 

to their son , the sum of. , and to their 

daughter... , the sum of. , to be paid to them 

out of the joint estate^ at the death of both ike ap- 

X 
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pearers, ov6r and above their share o^ in, and to the 
estate and effects, which shall theli be 1^ by the aj>- 
pearers, or by the survivor of them. And in case of 
the survivor of the appearers entering into a second 
marriage, then such legacies shall be paid oiit of the 
estate of the first dying of the appearers, sa her^naflor 
provided. 
Legatee* to^ab^te It bciug, howcvcr, the express will and desire hi the 
SSd^to thd?i^ appearers, that if such bequests as aforesaid, shall tend 
gitimate portions. ^ prejudice their other children m their legitimate por- 
tions, then, and in such case, their children before-named 
shall abate so much in proportion, respectively, of the 
said bequests, as shall secure to the other children of 
the appearers the full enjoyment of their legitimate 
portions. 
iMtittttion of 5^^. — ^The appearers fdrther declared, the first dyii^ 

to appoint the survivor of them, jointty witti liie ikaSA- 
t&H already begotten, or which shall (xc Bdiay herealter 
Ije begotten, during their marriage, to be the sole heto 
of the first dying, of all the resl^ residue, and i:«anaii^er 
of his or her estate, goods, effects, stock, mh^tances, 
chattels, credits, and things whatsoever, and whertfto- 
ever the same may be, which shall be left by tlie del^ <tf 
the first deceased, whether moveable 'Ot irttmoveat^^ a&d 
of what nature or kind soever, wbether the same be in 
possession, reversion, remainder, or expeotaaidy, ^^lO^IiiBg 
"excepted, one half of the said estate, and a <3hild'B portitOA 
to appertain and belong to the survivor ^f the ^peioroiii, 
and the residue to the appearers' childreB, m ei^tial Jrtir- 
tions, share and share alike. 

It being, however, the express will and d^&irfe of the 
appearers, that the survivor of them shall be ttuCk^riErtBl 
and allowed to keep the whole of their joint ifestAte, 
under his or her sole and entire diretjtidti and tcdlnfaiis- 
TheturriTortore- tration, aud to Tcmaiu in the full and ttndi6tmf>e4 
JTtkeiute. ^"^ possession thereof, and in the enjoyment of the iisttfiiiet, 
or the rents and profits of their said joint estate foir tiic 
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term of hiii or her |iatural life, without being obliged to ^^^ Jj^ 
gpive any ^curity for the same, save aad except in the SfoiJoVSfSiih 
case hereinafter* provided And at the demise of th^**"* 
sjjuryivor of the appearers^ then the 3aid joint estate shall 
be divi(|e4 equally ftmopgst their aforesaid children which 
shall then be livings aad the lawful issue which may then 
be living of ^vfch of the appearers' dbijldren as shaU 
I^L^^pen fi) die in the lifetime of th^ ftppear^s, such issue 
tq take, nevertheless, only the sanj^ sh^e or proportion 
a^ his, h^, pr their respective father or mother ;would 
h^fVe be^pi entitled to, if livijjig; and the sai^d joint 
e3tate ehalj thereupon be delivered and paid over to 
t^e ^^j^e^ffj^' l^hi^dren, aiad their issue as aforesaid^ 
s^jiJb^t tft |he paym,ei^t of the just ijebts of the said 
^^jtate, ^d of the legacies by the Appear^ bequeathed 
as aforesaid. 

3rd. — And J^ a^y one or mor^ of the *'|>P€!9'?ers' ^eie^tiagg w- 
children shaU dfbim to be entitled to his, he?r, or their *^®^^^^J^,' 
^nberitai^oe, joir to .i;he legacy or legacies .above-men- SSi*?n«2ufi2£; 
tioned, and jiemai^(^ payment thereof after the deatii of "^■"'^''•*- ' 
the first dyin^ and during ij^e lifetime of the survivor 
of the appearers, then and in such case the ftppearers 
institute such child or children in his, her, or their 
Intimate portion only, and the residue of his, her, or 
iheir inheritance shall devolve to and upon the survivor 
of the appearers, in fall and free pj^operty, absqlutely, 
for ever. 

4th — ^The appe^ei:s declare, that> for divers good Jjj^**{^^^j^ 
causes loid considerations theiiji hereunto moving, they «»«*a«*^^**»»^*^- 
do hereby entail and burden with fidei-commisay/nty ,the 
ijiihf^tance forthcoming to their son, .......... y];L4er and 

Igr virtue of this will, and they authorize the e;£ecutor 
or executrix of this t^ieir will, and the administrator or 
administratrix of their estate, and the executor or ad* 
ministrator of the survivor of the appearers, to pay to 

the said , during the term of his natural life, imd 

to his wife, , also during the term of her natural 

X 2 
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•nie interest auow- Kfe> exocpt 111 the cose liereiDafter provided, the annual 

^,'^"* ""interest of the said inheritance, to he by them applied 

for and towards the maintenance and education of their 

child or childreu, being the heirs of their body lawfully 

At their death to issuiug. Aud the appearers direct, that upon the de- 

SSS^n free^d ceasc of the said , and of his wife, the said , 

*^"™ the said inheritance shall devolve, free and unencumbered, 

to and upon the child or children of the said and 

, in equal portions, share and share alike; the 

portions due to the son or sons to be paid to him or 

them, when he or they shall severally attain the age of 

twenty-one years, and the portions due to the daughter 

or daughters, to be paid to her or them, when she or 

they shall severally attain the age of twenty-five years, 

or be married with consent of guardians, whichever shall 

first happen. 

Theiaterestanow- And if the child or children of the said and 

J&idta*th?£^- •••'•••••> should happen to die before them, the said 
dr^predeceue ^ gj^^ ^ gj^j^^H uevcrtheless bc entitled to 

receive and enjoy the annual interest of the said inheri- 
tance, to and for their own use and benefit^ the said 

during the term of his natural life, and the said 

only as long as she shall remain unmarried, 

and no longer. 
How sueh iniieri- Aud upou the dccease of both of them, without lawful 

taaoe shall after- . . j» t^ • t •-•£ 

waniago. issuc. Or m case of the said entering into a 

second marriage, then, and in such case, the said inheri- 
tance shall devolve, free and unencumbered, to and upon 

the brothers and sisters of the said , in equal 

portions, share and share alike ; and should one or more 
of such brothers and sisters have departed this life, then 
the descendants or issue of such deceased brothers and 
sisters shall come into his, her, or their place and stead, 
by representation, according to the laws of succession: 
Provided always, that if, at the time of the -said. ........ 

entering into a second marriage, there shall be a child or 
children living, being the lawful issue of her and her 
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said husband, , the said inheritance shall devolve 

to and upon such child or children, in manner herein- 
before mentioned, and the interest thereof shall be ap- 
plied by the executor or executrix of this will, and by 
tiie executor and administrator of the survivor of the ap- 
peajrers, for and towards the maintenance and education 
of such child or children. 

And if attempts be made to set aside and invalidate Theiegitimatepai- 

1 • M ^ /> T • • • 1 • tion only aUawedy 

tms entail of jlde% comTmaawm^ with mtent to prevent ^^^^iSS^thl 
tlie same from taking effect, according to the inten-*"*^ 
tions of the appearers, then and in that case, it is their 
will and desire that the executor or executrix of this 
their last will and testament, and the administrator or 
administratrix of their estate, and the executor or ad- 
ministrator of the survivor of the said appearers, shall 

pay to the said- , or, in case of his death, to 

his executors or administrators, the amount of his legi- 
timate portion, subject to the deduction of the sums of 
money paid for and on his account by the appearer, the 
said A. £., and that the residue of his inheritance shall 
remain entailed in manner, and to and for the uses, in- 
tents, and purposes, hereinbefore mentioned ; the ap- The dednotioa or 
pearers prohibiting and forbidding their executor or ti^SiprohiwSi!*'" 
executrix, administrator or administratrix, and the ex- 
ecutor or admraistrator of the survivor of the appearers, 
from allowing the deduction of the trebellian portion 
from the said inheritance. 

5 th. — ^And the appearers further declared their willproTiM,ifthe«r- 
to be, that, in case the survivor of them shall be mind- tonremarriet. 
ed and desirous of entering into a second marriage, he 
or she shall, three months at the least previous to such 
intended marriage, be bound and obliged to cause a 
just and true inventory to be made of the whole of 
their joint estate, and the same to be fairly and equita- 
bly valued -and appraised by two impartial persons, 
one to be appointed by or on behalf of the survivor, and 
the other by the fuU-aged or married child Or children 
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of the appearers, oh behdf of him, her, or themsehres; 
in order, by so doing, to ascertain the portions of the 
heirs of the first dying ; and the survivor shall be bound 
joid obliged, previous to such intended marriage, t» 
pay to the children -^vho shall have attained their re- 
spective ages of majority, or be married, the legacies 
bequeathed to them, as hereinbefofe-meiitioned, and 
their portions of the inheritance out of the iestate of the 
first dying, and duly to secure, according to law, the por- 
tions of the appearers' minor child or ciiildreii. 

Appointment of 6th. — ^Tho appcarcrs declared to nominate and appoint 
•xMutoran gu«r- ^j^^ gurviyor of them, and he or she is hereby nominated 
and appointed sole executor or executrix of this their 
will, administrator or administratrix of their estate and 
effects, and guardian of their minor heirs, hereby giving 
and granting to each other, reciprocally, all such power 
and authority as are reqtiired apd allowed in law, and 
especially those of assumption, substitution, and surro- 
gation. 

Inventory not to 7th. — ^Tho appearcrS direct that the estecutor or 

^''^'cJirt'* ^' executrix of this their will, and the guardxan. of their 

minor heirs, shall not be required to lodge with the 

Master of the Supreme Court of this ooicmy, an inTentary 

of their estate and effects. 

mwmttoryciauM. The appcarcrs declared to reserve to lihenisdves, 
jointly, duriug their joint lives, the power fi-oin thne 
to time, and at all times hisreafter, to make all such 
alterations in or additions to this will, as they Aatt 
think fit, either by a separate act or at the foot hereof 
desiring that all such alterations or additioifiS so made, 
under their own signature, shall biB [held as vaKd and 
effectual as if they had been inserted herein. 

codicinary clause. All which haviug bccu clcarly and distinctly read 
over to the appearers, by me, the notary, they declared 
that they fully understood the same, and that it contains 
their last will and testament, desiring that it may have 
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efiEect fu9 micb, or as a codicil qr otherwise, in such maimer 

as may be found to consist with law. 

Thus done and passed, at Gape Town, Cape of Good 

Hope, the day, month, and year afore-written, in the 

presence of the witnesses, E. F. and G. H. 

A. B., 
CD., 

A. 8 Witnesaes: Qvxxi Attestor, 

E» F., R. S., 

G. H. Notary Public. 



WILL OF A SINGLE PERSON WITH TRUSTS, ACCORDINa 
TO THE LAW OF ENGLAND, BUT WITH THE FOR- 
MALTTIES OF THE DUTCH COLONIAL LAW. 

in t^e jBanu of ®olr— amm. 

Be rr hereby made known unto all whom it 

SHALL OR MAY OONCiaiN, that on this, the of 

• , in the year of our Lord One Thousand Eight 

Hnndredand , before me, R S., of Cape Town, 

Cape of Good Hope, Notary Public, by lawful authority 
duly appointed and sworn, and in the presence of the 
subscribed witnesses, personally came and appeared 

A. B., of , and the said appearer, being in health 

of body and of soxind and disposing mind, memory, and 
understanding, as appeared at the passing of these pre- 
sents, declared his intention to make and execute his 
last will and testament, in manner following : — 

therefore the said appearer, hereby revoking and Revocation of i 
annulling all wills, codicils, and other testamentary 
acts heretofore made and passed by him, declared to 
give, devise, and bequeath all his estate and effects, both 
real and personal, and of what nature or kind the same 
may be, and wheresoever situate, and whether the 
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DaviMof t«rtator't same be in possessioD, reversion, remainder, or expeo- 

property to tnute« *, -i , -i i -i i t • 

«»"^' tancy, unto the executor after-named, to hold to mm, 

his executor or administrator, upon the special trust 
and confidence, and for the uses, intents, and purposes 
after-mentioned, that is to say : — ^that he, the said exe- 
cutor or administrator, do and shall, as soon as conve- 
nient after the said appearer's death, sell and dispose 

fftiinbUMtato, thereof and call in and receive all such debts, sum, or 
sums of money as shall be due and owing to him at the 
time of his death, and place the moneys arising by such 
sale of disposal, and the moneys to be so called in and 
received, out at interest on landed or other good ot 
sufficient security, in such manner as he shall thiok pro- 
per, and also in trust, that he do and shall receive the 

toTMt proceeds at intcrcst thcrco^ from time to time, as the same shall 

interest, 

become payable, and pay and apply the same in mamier 

poy the interest, followiug, that is to say I — the sum of. per annum 

to C. D., to and for his use and benefit for and during 
his natural life; — and the residue of interest sirmg 
from the capital so invested as aforesaid to EL F, for 
her use and benefit during her natural life. 
uponftother trust, Aud upou thc deccasc of the said C. D., then, upon 
further trust, to pay the whole of the interest arifling 
upon the capital so invested as aforesaid, from time to 
time, as the same shall become payable, to the said 
E. F., for her own use and benefit, during her natural 
life ; and upon her decesase, then, upon further trust, to 
pay, assign, and transfer the said capital so invested 
as aforesaid, in fuU and free property, absolutely, for 
ever, unto the unmarried female children which m^y 
then be living, of G. H. and I. K., in equal portions, 
share and share alike. 

But in case all the surviving female diildren of the 
said G. H. and I K. shall then be married, th^ 
to pay the capital, upou further trust, to pay, assign, and transfer the said 
capital, so invested as aforeseid, in full and free pro- 
perty, absolutely, for ever, equally unto all the married 
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female children which may then be living of the said AppointmcBt of 
G. H. and I. K, share and share alike. 

And the said testator doth hereby nominate, consti- 
tute, and appoint L. M., of. , to be the executor 

of this his last will and testament^ administrator of his 
estate and effects, and guardian of his minor heirs, giv- 
ing and granting xmto him all such power and authority 
as are required or allowed in law, especially those of 
assumption, substitution, and surrogation. • 

Lastly, the appearer declared to reserve to himself BeMnr»taiydaMe. 
the power &om time to time, and at all times hereafter, 
to make all such alterations in or additions to this 
will, as he shall think fit, either by a separate act or 
at the foot hereof desiring that all such alterations or 
additions so made, under his own signature, shall be 
held as valid and effectual as if they had been inserted 
herein. 

All which having been clearly and distinctly read over oodieai«7« 
to the appearer, by me, the notary, he declared that he 
fully understood the same, and that it contains his last 
will and testament^ desiring that it may have effect as 
such, or as a codicil, or otherwise in such manner as 
may be found to consist with law. 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in presence of the witnesses, K F. 
and G. tt 

A. B., 
As WUneaaes : Quod Attestor. 

K F., R S., 

G. H. Notary PubUc. 



CODICIL BY INDORSEMENT. 



By virtue of the reservatory clause contained in my 
afore-written last will, I do hereby direct, that the 
executor therein named shall not transmit to the Office 
of the Master of the Supreme Court, any inventory or 
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adiiitioiial inventoiy of my estate and ^ffecfUu And I do 
further direct^ that the tator of my miB«r ebildren, by 
me fti^ointed in my said will, shall transmit to the 
Office of the fiaid Master, sealed up, the invaitory aad 
additional inventories to be made by awk tator, of the 
estate t>r property betoviging to my said imnor childmi; 
and that sudh tutor, as aforesaid, shall not lodge ^ 
the Baiid Master any annual aceoimt of his a^bninoMiift- 
tion of such estate or prc^rty, vmd^ his ^lardiaqshi^ 
WUTieBses : JL R 



WITH FIDEI-COMMISSUM, ALLOWING THE LEGITDaTI 
POETiear, BUT PROHIBITING THE BEDUCTIOH OP THE 
TREBELLmBTjBOBTION, AND APPOINTING AN MXOfim 
IN LIEU OP ISE BXfflCUTOB NAMED W THE WILI* 

Be it hereby made enown, that on this, the *7 

of. , in the year of our Lord One Thousand B^t 

Hundred and , before me, R. S., of Cape Towb» 

Cape of Good Hope, Notary Public, by the auftoriiy 
of Government duly swoi» and admitted, aaid ia ^ 
presence of the subscribed witnesses, personally came an^ 
appeared A. B., of Cape Town, who, being weak in body, 
bilt of isonnd mind, memory, and understandiBg, ^ 
capable of tioingany actthat required thought^ jud^ent, 
or refledtion, declared, that by virtue of the reserratoiy 
clause contained in his last will and testament^ nwde 

and executed on the , before the notary public 

C. D., and vritnesses, he doth hereby ^ve and bequeath 
to E. F., the snm ctf £.......*, and entail witk J^ 

cOTn/missum the inheritance forthcoming to his son G. H., 
out of his, the appearef's, estate, allowing his saM «» 
the legitimate portion thereof, fi?ee and nnenciHBbeied ; 
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btii tlj^ t^ti&W d^dkned to {Prohibit, vtk hA doth het^hy 
prohibit, his said ison &om dedudiing tli6 tttbellian 
portibii. 

And th^ testatbr ftirtter dedfedied, that M^ «aid ^on 
shall be entitled to receive, during his Hfe, the iftterefet 
or profits bf the s^d ehtailed interitamie, from thnfe to 
time, as the idaine ^hall becoitie i^yable, )^uid that ^iSt&t 
th6 de'alJi bf his i^id son, thie capital of the said eHbBiiled 
inheritance shall devolve and be payable to his chfldren 
iil eqtlal sfa^e& 

Aiid the k]p^rer farther declared to nominate )Eaid 
appdht 1. K. to be the executor txf his \^iH, admitiistWi- 
tdr of his ediate and eftecte, and guardian of hiJs niin6f 
lieins, in the place and stead of L. ML, who is named tas 
fitoh in the appearet's -will, hereby granting tb the said 
I. K, all such powers and authorities as afte requited 
or allotted by law, and especially those of ajastimption, 
substitution, and surrogation. 

Ihus done tod passed, at Ctepe l^own, tLfe day, month, 
and year aforesaid, in the prei^nce of the ^bscribed 
Vitne^ei 

A.B., 
Witnesses: Quod Attestor. 

N. O., R. S., 

P. Q. Noki4^ PaUi^: 



fmbtim i?oRM of a will, t>iBwmt^ i)w t^Eitsbiriti fiSi'iTE 

ONLY AMONG THE WIFE AND CHILl)ii:EN, jSUBO'fiCT TO 
A FEW LEGACIES, WITfa FORM OF ATTESTATION, AC- 
CORDING TO THE ACT OF IST VICTORIA, CAP. 26, 

(See cmte, page 50, JSTote.) 

This is the last will and testament of A. B., of, 

I give Biod bequeaA to ead^ <tf my exeout<»rs here- 
after named, £100, for and on account of the trouble he 
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may have in the execution of the trusts of this my wilL 

I give to C. D., of. , the sum of £100. 

I give and bequeath to K F., of. , the sum of 

£500, to be paid to him on his attaining the age of 
twenty-one years ; and I direct my executors in the 
mean time, to invest the said sum of £500, on real 
security, and to pay and apply the dividends or interest 
arising there&om, for and towards the education of the 
saidE. F. 

And as to the residue of my personal estate whatso- 
ever, and wheresoever, and of what kind soever, I give 
and bequeath the same as foUow&f, that is to say: I 
give and bequeath one-third part thereof to my wif^ 
and the remaining two-thirds to be equally divided 
between my children, for their own absolute use and 
benefit, respectively. 

And I hereby nominate and appoint O. H. and L K, 
of. , to be executors of this my will, and guardi- 
ans of my children ; hereby revoking all former wills by 
me at any time heretofore made. 

In witness whereof^ I have hereunto set my hand, this 
day of , in the year of our Lord 

L. M. 

Signed, sealed, published, and de- 
dared, as i^nd for the last will and 
testament of the said L. M., in 
the presence of us, who, in his N. 
presence and in the presence of [ P. 
each other, all being present at the 

same time, have hereunto set our WUnestet, 

hands as witnesses hereto, on the 
day of the date above written. (*) 



O., of.. 
Q., of.. 



0) Jones'i Attorney's Pocket Book. 
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VARIATIONS IN THE FOBM OF ATTESTATION. 

Signed by the said testator, or, by his direction and 
in his presence, (or, by him acknowledged to have been 
so signed^) in the joint presence of us, who, in his pre- 
sence, and in the presence of each other, have hereunto 

subscribed our names, as witnesses, this day of 

, in the year () 

K O., of. 

P. Q., of......... 

Witnesses. 
Signed by the testator, and acknowledged by him to 
be his last will and testament, in the presence of us, 
present at the same time, and subscribed by us as wit- 
nesses, in the presence of the said testator, and of each 
other. 



WILL OF A DEAF OB DUMB PEBSON, WHO IS 
ABLE TO WBTTE. 

Be it hebeby made known, that on thi£f, the 

day of in the year of our Lord One Thousand 

Eight Hundred and , before me, R S, of Cape 

Town, Cape of Good Hope, Notary Public^ by the 
authority of Government duly sworn and admitted, and 
in the presence, of the subscribed witnesses, personally 

came and appeared A. B., of. , being deaf (or 

dumb), but able to write.' 

Who verbally declared (or, in the case of a dumb 
person, who declared in writing), his desire to make and 
execute his last will and testament^ in the manner and 
form hereafter, by the appearer with his own hand 
written, that is to say : — 

* I revoke all former wills by me heretofore made," 
&a&c. CO 

Sweet, Law of WiUs, page 54. 

6 Or, the will may be made by the notary in the nsoal manner. 
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Which aforesaid will, written by the appearer with 
his own hand, having been read by him, he verbally 
deoiared (or, in tbe ease of a dumb peraon, 1^ docltred 
in writing), to vne, the notary a«d witnesfiaei^ Hiai it 
eODiisiaa his I^st wili and testfupent^ id^^iring that tht 
Msmm flMQT be held iraUd and &ffmbmt jba such, or as a 
oodieB* OE as majr be (Bonaifltent with law. 

Thus done and passed, at Cape Town, ih& day,, month, 
and year, aforesaid, in the presence of the witnesses, K F. 
andaH. 

A. B., 
4j8 Wit'n^m^ : Swftjt Attettqr. 



CODICIL WITH FOBM OF ATTESTATION, UNBEB THE 
ACT OF 1st VICTOEIA, CHAPTER 26. 

(S^ante, pojfe 61, Srote.)^ 

Whereas I, A. B., of. , have made and duly 

executed xaey last will ^nd testament in writbig; beadog 

4a)te the.... day of........^: Now, I do hen^ 

dteiare this present writing to. be a ^codicil to my soii 
will, «uid 1 4d ^ive^ Hke mfOB to 4>e annexed thereto, 
and to >be ^taken 4U3 part thereof t And I do ^ve iind 
t^ecfaeath ito my «onC D.^ in any said wili naiped, iiie 

farther sum of £•« , in -addition to idiat i haive 

given him in and by my said will : And whereas I did, 
in^md by >my sadd will, give^md bequeath uotoE. F^ the 

8«fiaL<^£w , nowl doherd3y*revoketheflaid kgM^, 

and do give usrto him, the said R F., tiie earn of £ , 

and no more ; and I do hereby ratify and confixm my 
said will in all other respects. 

In wibnees whereof t tbe said A. K, hvm to this 

codicil set my hand, this day^of. •.• in the 

year of our Lord 

A. :r 
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Signed^ publiahed, and declared \fj the sadd testator 
A. B., a9 Mid ibsr a codicil, to be annoyed to ko^ last will 
aad ta$tai|ti^t^ aad to be taken as part tibuerao^ in ti^ 
piccseuce of both of us. 

A. B^of •..•...•♦ 
O.D*,af. 



A CODICIL WHEBEBY A WILL IS ALTERED AND NE^ 
LEGACIES GIVEN. 

(See antCf page 51, Note.) 

Whfereas I, A. B^ of ..*^.^..^ haye madtt and duly 
executed my last ^^rffl and testament in imimg, bearing 

date the day of ...........; and thereby given and 

bequeathed the sum of £ .,. unto d D.: Wow I do 

hereby revoke and make void the said legacy of £ , 

so kfy me given and bequeathed unto the said C. B., 
and do give and bequeath the said suca of £...^.., 
untoE. F., of 

And I ^o .ordain and deck^re this pnssent writing to 
be a codicil to my said will, and that the same shall be 
aonexed thereto and taken as part thereof: and in all 
rejects I ratify and confirm Dqy said will, so fair as 'the 
same is not revoked or altered Iby tHis ^sodiciL 

In witness whereOJ^ I, the said A. B., Tiave to this 

codicil set my hand, this day of ........,, in the 

year of our Lord 

Signed, &a 



CODICIL MADE AFTER ItfABBfEAGE, Q) UNDER THE ACT 

OF 1st victobia, chapter 26. 
/8ee a7Ue,^page 51, Note.) 
This is ai codicil :to the will oi m^, A. B., which 
beans date^the ^. day of. , in the year^. ....,„ 

*" . * ■ ■■■ ■ ■ ■ ■ I M ill I I I n il ■ ■■ Ill» 111 ■ 

C) Sweet, Law of Wills, page 222, 
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Whereas^ smoe the date of the said will, I have inter- 
married with C. D. : Now, I hereby give to my said 

wife, the annual sum of £ , to be paid to her by 

equal half-yearly payments, and I declare, that my 
children by my said wife shall participate equally wiii 
my other children in my estate, according to the trusts 
of my will In all other respects, I confirm the said wiQ. 

In witness^ &a 

Signed by the said testator, &a 



BEYIYAL OF A WILL REVOKED BY H1BBLA.GE, Q) XTNDEB 
THE ACT 1st victoria, CHAPTER 26. 

(See amtCy page 52, JSTcte.) 

I hereby confirm the above will, this day of 

• •....••., in the year 

Signed by the above testator, &a 

Or, if the Mevwal is by a sepcmxte InstrwmenL 

Whereas I, A. B., of , made my will on the 

day of... , in the year , andhave 

since intermarried with C. D., I hereby revive and con- 
firm the said will, this day of , in the 

year 



A.R 



Signed by the above testator, &a 



TRUSTS. 

TRUST DEED UKDER AN Ain^ENUPTIAL COITTRACT. 

Be it hereby made ekown, that on this, the 

day of the month of • • «, in the year One Thousand 

Eight Himdred and , before me, A. B., of Gi^ 

C) Sireet, Law of WiUs, page 220. 
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Town, Cape of Good Hope, notary public, by lawful 
authority, duly admitted and sworn, and in the pre- 
sence of the subscribed witnesses, personally came and 
appeared E. F., of Cape Town, spinster, who did de- 
clare, that, whereas by an antenuptial contract, bear- 
ing even date herewith, made and entered into by and 
between the appearer and her future husband, Q D., 
also of Cape Town, it is amongst other things recited, 
that, whereas a marriage is intended shortly to be had 
and solemnized between her, the appearer, and the said 
C. D., and, upon the treaty of the said intended marri- 
age, it was resolved and agreed by and between the said 
parties thereto: — 

1st. — That from the day of the said intended marri- 
age there should be no partnership and community of 
property between them. 

2nd. — That the property of the appearer, the said 
E. F., so excluded from all such partnership and com- 
munity of property, should be and remain vested in the 
hands of N. 0., and after his resignation or death, under 
the administration and care of the South African Associ- 
ation for the Administration and Settlement of Estates, 
for the time beings for the purposes hereinafter mentioned, 
as the sole and separate property of the said appearer, on 
the conditions hereinafter mentioned : 

Now, these presents witness, that, for the purpose of 
carrying the said antenuptial contract into effect, the 
appearer doth hereby nominate and appoint the said 
N. 0., and after his resignation or death, the South 
African Association for the Administration and Settle- 
ment of Estates, for the time being, to be her lawful 
attorney and trustee irrevocably (during the subsistence 
of the said intended marriage), with full power and 
absolute authority in the premises, for her and in her 
iiame, to enter upon, stand seized, and be possessed of, 
such property, so excluded from the partnership and com- 
munity of property by the aforesaid antenuptial contract, 
Y 
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bearing even date herewith, upon trust to keep, lay out, 
and invest the same at interest^ on good and approved 
security, and to pay to the said appearer or her assigns, 
for her own use, at any time during the subsistence of 

the said intended marriage, the simi of. in part 

of her property so excluded firom the partnership and 
community of property as aforesaid, and to pay the 
interest or dividends of the property so excluded as 
aforesaid, or of the balance remaining after payment of 

such sum of... as aforesaid, &om time to timet, as 

the same shall become due, unto the said appearer, or 
her assigns, during her lifetime, to be by her, or by 
her assigns, applied in such manner as she or they 
shall think proper, and that the receipt of the said 
appearer, or her assigns, alone, shall be a sufficient dis- 
charge to the said trustee ; and upon further trust, after 
the death of the said appearer, to pay the said interest 
or dividends to the said C. D., during his lifetime, and 
upon the decease of the said appearer and her future 
husband, the said C. D., to apply the same for the 
benefit of any child or children existing of the said 
marriage ; and such child or children coming of age, or 
being married, to appropriate and pay over the balance 
of the capital remaining after the payment of such sum 

of.. as aforesaid, to such child, or if more than 

one, to such children, in equal portions; and upon 
further trust, should there be no issue of such marrii^e, 
and should the said appearer predecease the said C. D^ 
then to such person or persons as she may have ap- 
pointed for that purpose by her last will and testameni^' 
or in default of such will and testament^ then to pay 
the said balance of the said capital as aforesaid to ^ 
said CD. 

And the appearer further declared, that the trustee 
or trustees for the time being, acting in the execution 
of these presents, shall be charged or chargeable only 
for such money and property as he or they shall respeo- 
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tively receive by virtue of tliese presents, and shall not 
be answerable or accountable for the acts of any other 
person, but only for his or their own acts, receipts, 
neglects, and defaults. The appearer hereby ratifying, 
allowing, jBuxd confirming, and promising and agreeing 
to ratify, allow, and confirm, all and whatsoever hw 
said trustee, for the time being, shall lawfully do, or 
cause to be done, in and about the premises by virtue 
of these presents. 

And at the same time and place, before me, the notary, 
and the said witnesses, also came and appeared the said 
Jf. 0., who took upon himself the charge of performing 
the aforesaid trust, and acting therein according to the 
best of his skill, knowledge, and ability, upon the terms, 
conditions, and stipulations hereinbefore mentioned. 

For the due fulfilment of all and every the engage- 
ments herein contained, the said appearers, so far as it 
concerns or relates to themselves, respectively, hereby 
bind their persons and property, according to law. 

Thus done and passed, at Cape Town, the day, month, 
and year aforesaid, in the presence of the witnesses, 
K. S. and T. L 

E. F., 
N. O., 
As Witnesses : Quod Attestoi^. 

K. S., A. B., 

T. L. JUTotary Public. 

• UITKOOP. 



AOEEEMENT BY WHICH A SURVIVING PARENT BUYS OUT 
THE LEGITIMATE PORTION OF HER CHILDREN. (^ 

Know all men by these presents, that on this, 
the day of , One Thousand Eight Hun- 
dred and , before me, L. M., of Cape Town, 

See «nte, Kinderbewyzen, page 210, note 0). 

y 2 
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Cape of Good Hope, Notary Public, by tlie authority 
of Government duly sworn and admitted, and in the 
presence of the subscribed witnesses, personally came and 
appeared A. B., widow and administratrix of the estate 

of her deceased husband, C. D., late of , of the 

first part, and E. F. and G BL, respectively manied, 
the former to I. C, and the latter to EL D., both 
daughters of the said A. B., by her deceased husband 
C. D., of the second and third parts. 

And these appearers declared, that, whereas by the 
last wiU of the said late C. D. and the appearer of the 

first part, made and executed, on the , before the 

notary public , the survivor of the said testators 

was appointed the sole and universal heir of the property 
left by the first-dying of them, and was authorized, 
if she should think fit^ to pay to their children the 
legitimate portion of their inheritance, out of the estate 
of the first-dying, according to a valuation to be put 
upon the said estate by, and at the discretion o^ the 
said survivor : And whereas the appearers of the second 
and third parts are dissatisfied with this disposition: 

Now, THESE PKESENTS WITNESS, that^ for avoiding 
all differences between the said appearers, it is hereby 
agreed by and between them, that the appearer of the 
first part shall pay to each of the appearers of the 
second and third parts, in satis&ction of their legitimate 
portions, out of the estate of their deceased father, a 

sum of ; and the said appearers of the second 

and third parts, hereby acknowledge to have respectivdy 

received the said sum of , in full satisfieuHaon 

of their legitimate portions as aforesaid ; wherefore they, 
the said appearers, do hereby remise, acquit, release, 
exonerate, and discharge the said A. B., in her capacity 
aforesaid, of and from all claims and demands whatso- 
ever, which they, the said appearers, their heirs, execu- 
tors, or administrators, at any time hereafter, can, 
shall, or may have, for and on account of their legiti- 
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mate portions as aforesaid, and agree to allow the 
appearer of the first part to remain in the free and un- 
disturbed possession and enjoyment of the said estate, — 
they, the appearers, reciprocally renouncing all claims 
and demands upon each other, respectively, and espe- 
ciaJly the benefit of relief 

Thus done and passed, at Cape Town, the day, month, 
and year above-written, in the presence of the witnesses, 
L. M. and P. N. 

Jl B., Widow of C. n, 
E.F., 
G. H., 
As Witnesses : Quod Attestor. 

L M., L. M., 

P. N. Notary PubUc. 



AGBEEMENT BY WHICH A SURVIVING PARENT BUYS OUT 
THE PATERNAL INHERITANCE OF HER CHILDREN. 

Know all men by these present^ that on this, 

the day of , in the year of our Lord One 

Thousand Eight Hundred and , before me, R S., 

of Cape Town, Cape of (Jood Hope, Notary Public, by 
the authority of Government duly sworn and admitted, 
and in the presence of the subscribed witnesses, per- 
sonally came and appeared A. B., widow of C. D., of 
the first part^ and her children by the said C. D., E. D., 
of the second, and G. D., of the third part, all residing 
in Cape Town. 

And the said appearers declared, that, whereas the 

said C. D., having died intestate on the.... , the 

appearer of the first part had remained in possession of 
the joint estate of herself and her deceased husband, 
and made an inventory thereof, including a statement of 
the debts due to and by the said estate. 
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And the appearers of the second and third parts 
declared, that^ having examined the said inventory, ajid 
satisfied themselves of the genuineness and accuracy of 
the debts due to and by the said estate, they, the said 
appearers, of the second and third parts, for divers good 
reasons and considerations them hereunto moving, had 
determined to enter upon and conclude, as by these 
presents they do enter upon and conclude, an agreem^it 
of uitkoop, or purchase, with their mother, the appearer 
of the first part, in respect of their pat.emal inheritance, 
upon the following conditions and stipulations, to wit : — 

1. — ^That the appearer of the first part shall retain, 
as her sole and exclusive property, 

2,' — That the said appearer of the first part shall 
take over the debts due to and by the joint estate, as 
enumerated in the inventory above mentioned. 

3. — That, in fulfilment and perfoimance of this agree- 
ment, the appearer of the first part shall pay to each of 
the appearers of the second and third parts, a sum 
of. 

And the appearers of the second and third partem 
respectively, acknowledge by these presents to have 
received fi:om the appearer of the first part the sum of 

, in full satisfaction and performance <^ tlus 

agreement, and declare hereby to acquit^ release^ dis- 
charge, and exonerate the said aj^yearer of the fiist 
part, of and from all action and actions, cause and 
causes of action, stdt^ and demands whatsoever, which 
they, or either of them, have, or hath, or can or may 
have, against the appearer of the first part^ her heiis, 
executors, or administrators, for and on account o£ thar 
paternal inheritance, as aforesaid, or otherwise, how- 
soever, expressly renouncing the benefit of relief And 
the appearers of the second and third parts do furthst 
hereby, severally, for themselves and their respective 
heirs, executors, and administrators, promise and agree 
that they shall and will, at all times hereafikerr sav^ 
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defend; keep harmless, and indemnified, the said ap- 
pearer of the first part> her heirs, executors, and admin- 
istrators, of and from all losses and demands which 
she may sustain, by reason of her taking over the claims 
of the said estate as aforesaid, or otherwise, on account 
of this agreement, in any wise howsoever. 

Thus done and passed, at Cape Town, the day, month, 
and year above-written, in the presence of the witnesses, 
L. M. and N. O. 

A. B., Widow of C. D., 
E.D., 
G. D., 
As Witneaaea : Quod Attestor. 

L. M., R S., 

N. O. Notary Public. 



Note. — ^Where the heirs object to a sale of the estate, see 
ante, Kinderbewyzen, page 210, note (2), it is competent for 
them to divide the estate amongst themselves by a voluntary 
separation, unless it is prohibited by the will of the testator ; 
but this prohibition can only subsist for a limited period. 
(De Groot, Inleid. B. 2, D. 21, Nu. 19 ; R 3, D. 28, Nu. 11, 
12. Burge on Colonial and Foreign Law, voL 2, p. 677.) The 
division is not usually effected by a deed of separation, as was the 
practice in Holland, but by accounts opened with the joint estate 
and the several heirs, the latter being credited with the inheritance 
appearing due to them by the accounts, according to the value 
put upon the property, and debited with the value of the articles 
taken over by them, respectively, in satisfaction of their shares. 
The accounts being approved of by the heirs, the usual release is 
given to the executor. (See Acquittal, ante, page 172.) This 
course affords the same result as that obtained by the deed of 
separation, and is simpler in operation. See Appendix, No. 8. 
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CHAPTER THE SEVENTH. 



DEEDS RELATIVE TO SHIPPING. 

As most instraments relating to shipping, and to com- 
mercial matters, are prepared by notaries, some notice 
of them here may not be out of place. 
BottomT7 Bond. A bottomry (nauticum foenus) is a contract on whidi 
money is advanced upon the mortgage of a vessel, for 
the pui*poses of the voyage, and the keel or bottom is 
pledged as a security for payment, on the condition, that 
if the vessel be lost by accident during the voyage ihe 
lender loses his money ; if it arrives in safety, he receives 
the principal and the stipulated interest^ however mudi 
it may exceed the legal rate. 

As in this case the lender not only foregoes the profit 
of his money, but risks misfortune, so it is reasonable 
that he should be allowed to stipulate for a higher rate 
of interest, as a compensation for the risk whidi he runs 
of losing both principal and interest by the loss of the 
vessel, (^) and, therefore,, the amount of profit or interest 
to be paid on bottomry, varies in proportion to the 
degree of risk which is supposed to be incurred by the 
lender. As this debt is often contracted for the preser- 
vation of the shipy a later bottomry takes precedence of 
an older one. 

The master of a vessel putting into a port where his 
owner does not reside, is entitled to take up money on 
bottomry, for the necessary repairs of the vessel, for 
which the owner is liable. (^ 

(i)'Pothier, Art. 1, $ 1. 
(2) Van der Linden, p. 612. 
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Bespondentia is another species of contract of the Eespondtttu. 
same nature as bottomry. This occurs when a loan is 
made upon the security of merchandize laden on board 
the ship, not on the vessel, but on the goods, and 
usually on the freight also, and the repayment whereof 
is in general made to depend upon the safe arrival of 
the gooda 

Average (*) is defined, as the loss arising from any ATwago. 
voluntary act, done with the view of preserving the 
vessel and goods, or of averting greater and probable 
damaga 

Average is either general or pa/rticula/r, that is, it 
either aflFects all, who have any interest in the ship and 
cargo, or only some of them. 

Until the passing of the Act 17 and 18, Victoria, ^i^^*pW^*«' 
Cap. 104, entitled, "An Act to Amend and Consolidate 
the Acts relative to Merchant Shipping," all deeds con- 
nected with the sale, transference, or hypothecation, of a 
British ship, were ordinarily executed before a notary. 
By this Act, however, certain forms are provided, which 
are required to be strictly observed in granting powers 
of attorney to sell ships, and in passing bills of sale or 
mortgages (not bottomry bonds). 

It will be sufficient for the purposes of this work, and 
of enabling those interested in shipping to adopt the 
necessary forms, to glance at the second part of the 
above Act, which treats wholly of the registration of 
British ships. 

Every ship above fifteen tons burden is required to Begiitratioa. 
be enregistered in the form D., in the schedule to the 
Act, but vessels not exceeding fifteen tons, owned by 
residents in this colony, and employed exclusively on 
the coast, need not be registered. Before obtaining a re- 
gister for a new ship, it is necessary to have a certificate 



C) Tliis word is derived from the word averagia, made use of in modem 
lAtm, for damage at sea. Van der ![!jinden, p. 630, Note. 
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of het measDrement and tonnage, in the form A^ and in 
conformity with the 36tb section ; and the owner of 
the ship> or of any sixty-fourth part therein, must make 
the dedaration fonn B^ § 38 ; or, in the case of a body 
corporate, the declaration form C, § 39, before the 
registrar of the port, who is in this colony the Collects 
of Customs, or the Sub-Collector, as the case may be ; or 
otherwise^ should the declarant reside within five miles 
of the custom house, ai^d if he should reside beyond that 
distance, thei^ before any other registrar or justice of the 
peace. 
Bin of Bale. ^^y sUp Or shaTO therein may be transferred by a 

bill of sale, in the form K, § 55, or as near thereto as 
circiunstances will permit^ and such bill of sale is to be 
signed by the transferrer, in the presence of and attested 
by one or more witnesses. 

The transferree must, before his claim under the bill 
of sale can be recognised by the custom house, make 
the declaration F., § 56, or, in the case of a corporate 
body, that marked G., § 56 ; but should such taaw- 
ferree take by transmission, that is, from the trustees of 
an insolvent estate, the executors of a deceased person, 
or by marriage with any female registered owner, the 
declaration must be in the form H., § 58. 

The several forms of declaration above-mentioned con- 
tain the description, measurement, an4 tonnage of the 
vessel ; the fact of the declarant being a natural-bpm 
British subject, or that he has taken the oath of alle^- 
ance to the Queen ; his place of residence ; the number 
of sixty-fourth shares, of which he is entitled to be re- 
gistered as owner ; and a denial th^t^ to the best q{ his 
knowledge and belief, any unqualified person, or body 
of persoiis, is entitled, as owner, to any legal or benefi- 
cial interest in such ship, or any share therein. 

H«rti»f«. A registered ship, or any share therein, may be made 

a security for a loan or other valuably consideratkn, 
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and tlie instnunent creating such security xaust be in the 
form I., § 66, or as near thereto as circumstances will 
permit. 

On production of the mortgage^ to the registrar of the 
port to which the ship belongs, the same is recorded by 
him in the " Register Book," and a memorandum under 
his hand made on the mortgage, stating the date and 
hour of such record. 

Whenever any registered mortgage is discharged by a 
receipt thereon, duly signed and attested, the registrar, 
on production of the same, will make an entry in the 
register-book accordingly. 

Mortgages will be entitled to priority according to the 
date of their record in the register-book, and not accord- 
ing to the date of the instrument itself. 

Every registered mortgagee has power to dispose of 
the ship or share in respect of which he is registered, 
and to give effectual receipts for the purchase money ; 
but if there are more persons than one registered as 
mortgagees of the same ship or share, no subsequent 
mortgagee can, ^cept by order of some competent court, 
sell such ship or share without the concurrence of every 
prior mortgagee, § 71. 

No registered mortgage of any ship, or share thereiuj 
is affected by the insolvency of the mortgager after the 
registration of such mortgage ; but the same is preferred 
to any right, claim, or interest in such ship or share, 
which may belong to the trustees of such insolveni 

A registered mortgage may be transferred by an 
endorsement in the form K., § 73, which will also be 
entered by the registrar in his registry-book ; but in 
case of a mortgage becoming "transmitted" in con- 
sequence of the death, insolvency, or marriage of the 
mortgagee, the i/ransferree must make a declaration in 
the form L, § 74, before the transfer or transmimion can 
be registiere^ 
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^^^t?ciStiiiti^) ^®se may be obtained on application to the registrar, 
SS^gSg^Seuf ^^^ ^^ o^y ^^ granted in the forms M. and N. re- 
^^-^^ spectively. 

It is necessary to state to the registrar, previously to 
any certificate of mortgage or sale being granted, the 
following particulars, which are to be by the registrar 
entered in the register-book : — 

1. — ^The names of the persons by whom the power 
mentioned in such certificate is to be exercised ; and in 
the case of a mortgage, the maximum amount of charge 
to be created if it is intended to fix any such maximum; 
and in the case of a sale, the minimum price at which 
a sale is to be made, if it is intended to fiLx sudi 

yniTiiTrmTn, 

2. — The specific place or places where such power is 
to be exercised, or, if no place be specified, then that it 
may be exercised anywhere, subject to the proviaioBS 
contained in the Act. 

3. — ^The limit of time within which such power may 
be ex^cised. 

No certificate of mortgage or sale can be granted so as 
to authorize any mortgage or sale to be made at any 
place within the United Kingdom, if the port of registry 
be situated in the United Kingdom ; or at any place 
within the same British possession, if the port of r^fistry 
is situate within a British possession, or by any person 
not named in the certificate, § 78. 

No mortgage or sale made bona fide by virtue of any 
such certificate, can be impeached in consequence of the 
death of the person by whom the power was given before 
the making of such mortgage or sale, § 80, No. 3. 

No certificate can be granted except for the sale of aa 
entire ship, § 81, No. 1. 

If no sale be made under the certificate, it must be 
delivered to the registrar by whom it was granted, who 
will cancel the same and enter the fact in the registry book. 
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A revocation of any such certificate must be made in 
the form O., § 83, which will authorize the registrar, 
by "whom the certificate was granted, to give notice to 
the registrars or consular agents of the ports or places, 
at' Trhich the power given by the certificate was to be 
exercised, of its revocation. 

The register-book at every custom house is to be 
open for access and inspection to any person, at any 
reasonable time, during the hours of official attendance of 
the registrar, upon payment, for such access and inspec- 
tion, of a fe^ not exceeding one shilling. 

The remainder of the Act refers to masters and 
seamen, the prevention of accidents, pilotage, lighthouses, 
the mercantile marine ftind, wrecks, casualties, and sal- 
vage liability of ship-owners, legal procedure, and miscel- 
laneous matters. 



ABANDONMENT. 

act of abandonmemt by an agent on behalf of the 
owners of a wbecked vessel. 

Be it hereby made known unto all whom it shall 

OR MAY CONCERN, that on this, the day of 

, in the year of our Lord One Thousand Eight 

Hundred and , before me, H. T., of Cape Town, 

Cape of Good Hope, notary public, by the autho- 
rity of Government duly admitted and sworn, and in 
the presence of the subscribed witnesses, personally 
came and appeared A B., of Cape Town, in his capacity 
as the agent for the wrecked English merchant bark or 
vessel called the Phantom, of the burthen of 500, tons, 
or thereabouts, whereof J. P. was master; who did 
declare, that whilst the said vessel was lying at anchor 

in Table Bay, Cape of Good Hope, to wit: on the ., 

day of , she was visited by violent tempestuous 

weather, together with a violent rolling sea, by reason 
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whereof she was driven upon the beach opposite Pftpen- 
dorp, on the south-east side of Table Bay aforesaid, and 
became a total wreck, as will more fully a}^>ear on 
reference to the acoomp9>nying protest and reports <£ 
survey, the master and officers, together with the whok 
of the crew of the said vessel ; with the exception <rf 
the carpenter and one seaman, having perished fi^r% 
after she struck. Wherefore the said appearer, on be- 
half o^ and as the only representative in this cokmy 
o^ the owners of the said vessel, declared that he did, 
and by these presents doth abandon, cease^ and leave 
all and fevery the right, title, estate, property, profit^ 
interest, claim, and demand whatsoever of the ssud 
owners of and in the said vessel, her tackle, apparel, 
and appurtenances, and every part thereof; and on 
behalf of the respective shippers, the cargo laden on 
board thereof to and for the use, property, * behoof 
and disposal of the several underwriters of the policy 
or policies of insurance eflfected upon the said vessel 
and cargo, their heirs, executors, or administrators, he, 
the appearer, in his said capacity, considering and 
holding the said underwriters bound to pay the whole 
amount of their insurance, or each of them, for the 
sum or sums they insured and underwrote; he, tbe 
appearer, on his part, in his said capacity, putting, theni, 
the respective underwriters, in the place and stead of 
the owners of the said vessel and the respective shippers 
of cargo ; giving them, and each of them, all the ad- 
vantages that may arise from the salvages of any part 
i^hareof An Act whereof being requested of me, the 
notary, I have granted these presents to serve and 
avail as occasion shall or may require^ in presence of the 
subscribed witnessea 

A« B., 
Witneeees: Quod AUesUjr. 

G. H., H. T., 

M. P. Notcury PuUic 
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AVERAGE BOND. 



!Be it hereby made KiiowN, that on this, the 

day of. One Thousand Eight Hundred and. 

before me, J. R, of Cape Town, Cape of Good Kope, 
liotary public, by the 'authority of Government duly sworn 
and a<lmitted, and in the presence of the subscribed wit- 
nesses, personally came and appeared A. B., master or com- 
mander of the ship George, of the burthen of 600 tons, or 
thereabouts, at present lying at anchor in the port of 
Table Bay, Cape of Good Hope, who did declare, that 
whereas the said vessel took her departure from Am- 
sterdam on the day of last, bound on a 

voyage to the Cape of Good Hope aforesaid, and Batavia. 
And whereas, in prosecution of said voyage, the said 
vessel sustained considerable damage from bad weather, 
as more particularly shown by the copy of protest made 
at Ramsgate, on the day of , now ex- 
hibited to me, the notary, and annexed, marked No I ; 
and whereas, to enable the said vessel to proceed on her 
voyage, it became necessary, in conformity with surveys 
held at Ramsgate aforesaid, to supply anchors and 
cables, &c., and to repair damages, whereby an expense 
of £800 was incurred, as specified in the account of 
Messra C. D. & Co., copy of which was exhibited to 
nie, the notary, and annexed, marked No. 2 ; and 
whereas the above sum of £800, so disbursed, consti- 
tuted a general average upon the said ship, freight, 
and cargo laden on board, which it is impracticable to 
settle and arrange at this port^ where the said ship 

arrived on the instant. 

Now know ye, that the respective parties, whose 
hands and seals are hereunto set, being consignees or 
part owners^ or persons interested in the goods laden on 
hoard the said vessel at Amsterdam, for this port^ of 
the value annexed to their respective names, hereby 
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agree and bind themselves, their heirs or representatives, 
to submit the settlement of the said general average to 
competent persons in Amsterdam, to be appointed for 
that purpose, and to abide by and fulfil the award of 
the persons so appointed ; further binding themselves 
severally and respectively, to and with the said A. B, 
his executors and administrators, to instruct their agents 
or representatives, or other persons in Holland or else- 
where, concerned in the goods consigned to them, to 
pay, or cause to be paid, to the said A. B., his agents 
or representatives, such sum as may be awarded as afore- 
said, to be paid by them for contribution to genenJ 
average, and in default of such payment being duly 
made, they hereby severally and respectively bind 
themselves, their persons and property of every descrip- 
tion, for the due payment of such sum as may be 
awarded as aforesaid. 

In witness whereof the several parties hereto have 
set their hands and seals, at Cape Town aforesaid, the 
day, month, and year before-written, in presence of ike 
witnesses 

A. B., Master of ship Oeorge, 
W. D. & Co., £400, 
Witnesses : A. J. & Co., £300, 

L. M., Quod Attestor, 

O. P. J. R, 

Notary PubUc 



BOTTOMRY BOND. 



Know all men by these presents, that I, A B., 
master of the English merchant bark or vessel called 
the EUzahethy of the burthen of 402 tons, or thereabouts, 
at present lying at anchor in the port of Table Bay, am 

held and firmly bound to C. D., E F., & G. K, of. 

merchants and agents, trading imder the style or finn 
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ofC. D. & Co., in the penal sum of £ *... sterling, 

of lawful money of Great Britain, to be paid to the 
said C. D. & Co., their certain attorney and agent, 
executors, administrators, or assigns, for which pay- 
ment well and truly to be made, I, the said A. B., do 
hereby bind myself my heire, executors, and adminis- 
trators, and also the said bark, her tackle, apparel, fur- 
niture, appurtenances, and the cargo now on board, 

consisting of. , and the cargo which may be 

shipped on board the said bark, during the voyage here- 
inafter-mentioned, firmly by these presents. Whereas 

the said bark sailed from on , bound on 

a voyage to ...., and arrived in the said port of 

Table Bay, in prosecution of her said voyage, being in 
want of sails, provisions, and supplies ; and whereas I, 
the said A. B., not having funds or money suflScient 
for the purpose of obtaining the said sails, provisions, 
and supplies for the said vessel, to enable her to pro- 
secute her said voyage, applied to the said C. D. & Co., 

for the loan or advance of a sum of «£ ., in order 

to enable me to pay and defray the expense thereof; 
^hich said sum the said C. D. & Co., at my request, con- 
sented to advance and supply me with, at the rate or pre 
mium of per cent., on bottomry or hypotheca- 
tion of the said bark, her tackle, apparel, furniture, 
appurtenances, and the cargo laden on board, together 
with the freight payable in respect thereof: in considera- 
tion whereof, the usual risks of the seas, enemies, utter 
loss of the said bark, by fire, pirates, and all other the 
casualties of navigation, are to be for the account of the 
said C. D. & Co. ; And I, the said A. B., in consideration 

of the premises, and of the said sum of £ , to me 

advanced, and paid by the said C. D. & Co. (the receipt 
whereof I do hereby acknowledge) have, for the security 
of the said C. D. & Co., their heirs, executors, administra- 
tors, and assigns, mortgaged, pledged, and hypothecated, 
as I do hereby mortgage, pledge, and hypothecate, the 
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said bark, together with her tackle, appard, fumitore, 
appurtenances, and the cargo laden on boards together 
with the freight payable in respect thereof; and it is 
hereby declared that the said bark, her tackl^ ap- 
parel, furniture, appurtenances, and the cargo and 
freight as aforesaid, is and are thus charged for the 
payment and satisfaction of this bond, and shall not be 
delivered to any other use, intent, or purpose whatso- 
ever, until this bond shall be duly paid and satisfied 
according to the conditions hereinafter contained. 

And whereas I, the said A. B., on the day of the 
date hereof, have signed and delivered a set of bills of 

exchange, drawn upon G. H. & Co., of. , payable 

in , for and in favour of them, the said C. D. & Co^ 

their order or assigns, for the said sum of £ 

Now the condition of this obligation is such, that if 
the said bills of exchange shall be well and truly ac- 
cepted on presentation, and paid within days 

thereafter, then this obligation shall be void and of do 
eflFect, but otherwise shall be and remain in full force and 
virtue. I, the said A. B., for and on behalf of myself 
and the owners, hereby contracting, agreeing, and engag- 
ing that the said bark, her tackle, apparel, fumitnre, 
appurtenances, and the cargo and freight, as aforesaid, 
shall at all times be liable and chargeable for the payment 

of this bond, together with , per cent, bottomiy 

interest, at , and all costs and charges which may 

attend the recovery thereof 

In witness whereof, I, the said A B., have set my hand 

and seal, at Cape Town, this day of. , One 

Thousand Eight Hundred and , to four bonds of 

this tenor and date, one of which being accomplished 
the others to be null and void. 



AB. 



Signed, sealed, and delivered, in 
the presence of 

L. M. and P. R 
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I, J. T., of Cape Town, Cape of Gbod Hope, Notary- 
Public, by the authority of Government duly sworn 
and admitted, do hereby certify unto all whom it may 
conoem, that the foregoing Bottomry Bond was duly 
signed and sealed by the said A. B., therein named, in 
t^j presence, and in the presence of L. M. and P. R 

To the due execution thereof an act being requested, 
I have granted the same under my notarial form and 

seal rf office, at Gape Town aforesaid, the day 

of. One Thousand Eight Hundred and 

J. T., Notary Public, 



Where tenders had teen advertised for, the bond 
should state that, the vessel being in want of repairs, 
application had been made through the public news- 
papers for a loan or advance, and that several persons 
taving delivered tenders (describing such tenders), the 
tender which was considered most favourable for the 
interests of the said ship and others concerned therein, 
and for all others concerned in the cargo, had been 
accepted. 



RESPONDENTIA BOND, 

WHEBE A VESSEL HAD BEEN CHARTERED TO TAKE ON 
CARGO OF A CONDEMNED SHIP. 

Enow all men by these presents, that I, A B., 
iatdy master of the late English merchant ship Arrow^ 
which was condemned as unseaworthy at the port of 
Algoa Bay, in this colony of the Gape of Oood Hope, 
Bxa held and firmly bound to C. D. and E. F., trading 
at Cape Town, Cape of Good Hope, aforesaid, under the 

ijtyle or firm of C. D. & Co., in the penal sum of £ 

(should be dmibU the han) sterling, of g6od and lawful 
z 2 
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money of Great Britain, to be paid to the said C. D- 
& Co., their certain attorney, executors, administrators, 
or assigns, to which payment well and truly to be 
made, I bind myself my heirs, executors, and adminis- 
trators, firmly by these presents. 

Whereas, in condemnation of the said ship Arrow^ 
I have been under the necessity of chartering the 
barque or vessel called the SenaioTy to convey the cargo 
lately on board the said ship ArroWy to Nantes, the port 
of her destination, and have shipped on board the said 
barque SenatoTy a quantity of 8000 bags of sugar and 
500 bags of coffee, being the cargo remaining of the 
said ship Arrow ^ and have thereby incurred divers 
large charges and expenses in so doing ; and not having 
funds or money suflSlcient for defraying the same, I 
have applied for tenders for a loan or advance of a sum 

of £ , to enable me to defray the same; and 

whereas the said C. D. & Co. have delivered tenders to 

advance and supply me with the said simiof£ 

upon the said 8000 bags of sugar and 500 bags of 
coffee so shipped, and now laden on board the said 
barque SenatoT, of the burthen of 1000 tons, now riding 
at anchor in the said port of Algoa Bay aforesaid, and 
whereof W. G. is commander, at the rate or premuim 
of. 

In consideration whereof, the usual risks of the seas, 
enemies, utter loss of the said barque Senator, by fire, 
pirates, and all other casualties of navigation, are to be 
for account of the said C. D. & Co., I, the said A. B„ 
in consideration of the premises and of the said sum of 

£ , to me advanced and paid by the said C. D. & Co. 

(the receipt whereof I do hereby acknowledge), have, 
for the security of the said C. D. & Co., their heii^ 
executors, administrators, and assigns, mortgaged, pled- 
ged and hypothecated the said 8000 bags of sugar 
and 500 bags of coffee so laden on board the said 
barque Senator ; and it is hereby declared, that the said 
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8000 bags of sugar and 500 bags of coffee are thus 
charged for the payment and satisfaction of this bond, 
and shall not be delivered to any other use, intent, or 
pxu^ose whatsoever, until this bond shall be duly paid 
and satisfied, according to the conditions hereinafter 
contained ; and whereas I, the said A. B., on the day 
of the date hereof, have signed and delivered a set of 

bills of exchange, drawn upon J. B., of. , at at 

sixty days' sights in fiivour of them, the said C. D. & Co., 

their order or assigns, for the sum of £ ; Now, 

therefore, the condition of this obligation is such, that 
if the said bills of exchange shall be well and truly 
accepted upon presentation, and paid sixty days there- 
after, then this obligation shall be void and of no effect, 
but otherwise shall be and remain in fall force and 
virtue. I, the said A. B., for and on behalf of myself 
and the owners of the said sugar and coffee hereby con- 
tracting, agreeing, and engaging that the said 8000 
bags of sugar, and 500 bags of coffee, shall at all times 
be liable and chargeable for the payment of the said 
sum of £ 

In witness whereof I, the said A. B., have set my 

hand and seal, at Cape Town, this day of ., 

One Thousand Eight Hundred and , to four bonds 

of this tenor and date, one of which being accomplished 
the others to be null and void. 

A.B. 

Signed, sealed, and delivered, in 
the presence of 

L.M. 
P. R 



I, J. T., of Cape Town, Cape of Good Hope, Notary 
Public, by the authority of Government duly sworn 
and admitted, do hereby certify unto all whom it may 
concern, that the foregoing bottomry bond was duly 
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signed and sealed by the said A. B. therein named, m my 
presence, and in the presence of L. M. and P. R 

To the due execution thereof an Act being requested, 
I have granted the same under my notarial form and 

seal of office, at Cape Town aforesaid, the -.day 

of. One Thousand Eight Hundred and.. 

J. T., Notcury PvUie, 



SEA PROTEST OF A VESSEL. 
By this Public Insteument of Protest, be rr 

KNOWN AND MADE MANIFEST UNTO ALL WHOM IT SHALL 

OB M^Y CONCERN, that On this, the day of. , ia 

the year of our Lord One Thousand Eight Hundred aad 

, before me, R S., of Cape Town, Cape of Good Hope, 

Notary Public, by the authority of Government duly 
sworn and admitted, and in the presence of the sub- 
scribed witnesses, personally came and appeared J. D, 
master or commander of the English merchant schooner 
or vess^ called the Emily, of the burtiien of 150 tons, 
or thereabouts, at present lying at anchor in the port 
of Table Bay, Cape of Good Hope aforesaid, who did 
declare to note his protest against gales of wind, bad 
weather, the accidents of the seas, and the damage the 
said vessel and her cargo may hasre sustained therefrom, 
on a voyage from Mauritius to this port^ laden with a 
cargo of sugar, reserving to himself the right to extend 
this his protest in time and place convenient 

That on the ....day of following; . the 

said J. D. again appeared before me, the notary and 
witnesses, accompanied by E. F., first-mate, and C. N., 
carpenter, of and belonging to said vessel, who did 
severally declare, testify, and say for truth, in manner 
and form following, that is to say : 
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{Extract particulars of the had weather experienced on 
the voyage, from the Log Book) 

And the said appearers did further severally declare, 
that the said vessel, at the time of her departure from 
Mauritius aforesaid, was tight, staunch, and strong, had 
her hatches well and sufficiently covered, and was 
"well and sufficiently manned, provided, and furnished 
with all things needful and necessary for the said 
voyage, during the whole of which the said appearers 
and ship's company used their best and utmost en- 
deavours to preserve the said vessel, her tackle, apparel, 
and furniture, and the cargo of her lading, from damage 
or loss. 

And these appearers do protest, and I, the said notary, 
do also protest, against the aforesaid bad weather, gales, 
storms, accidents, and occurrences, and all loss or damage 
occasioned thereby, the same being entirely owing 
to the facts and circumstances before mentioned, and 
not to any insufficiency of the said vessel, her tackle, 
apparel, and furniture, or neglect of the said appearers 
or any of the mariners. 

Of all which an act being requested, I have granted 
the same under my notarial form and seal of office, and 
have caused the same to be subscribed by the said 
appearers respectively, at Gape Town aforesaid, this 

day of. , in presence of the subscribed witnesses. 

J. D., Master, 
E. F., First Mate, 
Witnesses : G. N., Carpenter, 

D. J., Quod Attestor, 

P. S. R. S., 

Notary Public. 
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SURVEY OF A VESSEL AND REPORT THEREON 

These are to certify unto all whom it shall ob 

MAY CONCERN, that OR this, the day of. , 

One Thousand Eight Hundred and , before me^ 

J. R., of Cape Town, Cape of Good Hope, Notary Public, 
by the authority of Government duly sworn and ad- 
mitted, and in the presence of the subscribed witnesses, 
personally came and appeared J. B., Port Captain of 
Table Bay, and J. L., of Cape Town, master-mariner ; 
who did declare, that at the request of J. D., master 
or commander of the English merchant bark or vessel, 
called the Shmrniery at present lying at anchor in 

Table Bay aforesaid, they did, on the day of 

last, proceed alongside and on board the said 

vessel, as she so lay, for the purpose of ascertaining her 
state and condition, and having carefully examined and 
surveyed the same as far as practicable, do report, that 
by the Log Book and the statement of the captain and 
officers, it appears that the vessel encountered violent 
and tempestuous weather, with a very high sea running 
from N. W., off L'Agulhas, which carried away her 
bulwarks, &c. ; that they examined the vessel, and found 
(here state particulars of loss.) 

They therefore recommended that (slcde particulars of 
report,) 

To 'the truth whereof the said appearers declared to 
be ready and willing to make oath whenever so required. 

Of all which an act being requested, I have granted 
these presents under my notarial form and seal of office, 
and have caused the same to be subscribed by the said 
appearers respectively, at Cape Town aforesaid, the day, 
month, and year afore-written, in presence of the sub- 
scribed witnesses. J. B., 

Witnesses : J. L., 

C. D., Qwd Attests, 

F. G. J. R, Notary Public, 
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SURVEY OF REPAIES BEING EFFECTED. 

These are to certify unto all whom it shall or 

MAY concern, that on this, the day of One 

Thousand Eight Hundred and , before me, J. R, of 

Cape Town, Cape of Good Hope, Notary Public, by the 
authority of Government duly sworn and admitted, and 
in the presence of the subscribed witnesses, personally 
came and appeared J. B., Port Captain of Table Bay, 
and J. L., of Cape Town, master-mariner ; who did de- 
clare that on the day of ......last, they did, at the 

request of J. D., master or commander of the English 
merchant bark or vessel called the Skimmer, at present 
lying at anchor in Table Bay aforesaid, proceed on board 
the said vessel, as she so lay, for the purpose of examin- 
ing the repairs effected upon the said vessel, in pursu- 
ance of the recommendation contained in the report 
of survey held on the said vessel, signed by the ap- 
pearers, and hereunto annexed, and having carefully 
examined and surveyed the same, do report, that the 
whole of the said repairs, as recommended in the afore- 
said report of the survey, have been effected upon the 
said vessel and completed in a workmanlike manner, 
and that the said vessel is in every respect fit to proceed 
to sea 

To the truth whereof the said appearers declared to 
be ready and willing to make oath whenever so required. 

Of all which an act being requested, I have granted 
these presents imder my notarial form and seal of office, 
and have caused the same to be subscribed by the said 
appearers respectively, at Cape Town aforesaid, the day, 
month, and year afore-written, in presence of the sub- 
scribed witnesses. J. B., 
Witnesses : J. L., 

C. D., Quod AUestoTy 

F. G. J. R, Nota/ry PuhUc, 
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SURVEY OF DAMAGED GOODS. 

These are to certify unto all whom it shall ob 

MAY OONCERN, that On this, the day of One 

Thousand Eight Hundred and , before me, J. R, 

of Cape Town, Cape of Good Hope, Notary PubKc, 
by the authority of Government duly sworn and ad- 
mitted, and in the presence of the subscribed witnesses, 
personally came and appeared A B., and C. D., both 
of CapQ Town, merchants, who did declare that on 

the day of , at the request of Messrs. E. F. 

& Co., of Cape Town, merchants, they repaired to the 

stores of the said E. F. & Co., situate in street 

Cape Town aforesaid, for the purpose of examining & 
certain case of goods marked A, containing , here- 
inafter more particularly mentioned and described, as 
the same had been landed from on board the Richard 
Mount, then lying at anchor in Table Bay, whereof 
A. J. is master, and wnich had been shipped by G. R 
& Co., of London, to the order of the said E. F. & Co., 
and having carefully examined and surveyed the same, 
in the presence of the said A J., do report : That the 
whole of the contents of the said case of goods were 
found to be damaged and unmerchantable, and the said 
damage had been occasioned by sea-water. 

The said surveyors therefore recommended that the 
same should be sold by public auction, for the benefit 
of those interested therein. And the said surveyors 
further declared, that had the said goods arrived and 
been landed in a sound and merchantable condition, the 
same would readily have fetched the following prices in 
Cape Town, viz. : 

1 Dozen £ »..&c. 

Of all which an act being requested, I have granted 
these presents under my notarial form and seal of office, 
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md have caused the same to be subscribed by the said 
ippearers respectively, at Gape Town aforesaid, the 
lay, month, and year afore- written, in the presence of the 
rabscribed witnesses. 

A.B., 
CD., 
A.8 Witnesses : ^ Qw>d Attestor. 

G. H., J. R 

K. L. Notary Public, 
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No. 1. 

DEATH NOTICE. 

Pursuant to the Provisions contained in Section X, 
Ordinance No. 104. 

(See ante, page 111.^ 
1. — ^Name of the deceased. (Here state the answer,) 

2. — Birth-place of the deceased „ 

3. — ^Names of the parents of the deceased „ 

4. — ^Age of the deceased „ 

5. — Condition in life „ 

6. — Married or unmarried, widower or widow , 

7. — The day of the decease „ 

8. — At what house or where the person died „ 

9. — Names of the children of the deceased, and 

whether minors or majors „ 

10. — ^Whether deceased has left any property, and 

of what kind „ 

If the deceased is not a married person, or not mar- 
ried in community of goods, or has left no will, this 
notice mu3t be made within six days after the death. 
If otherwise, it must be made within six weeks. 

^J^ It must be fiUed up and signed by the neiarest 
relative or connection of the deceased, who shall at the 
time be at or near the place of death, — or, in the ab- 
sence of such near relative or connection, by the person 
who shall have the chief charge of the house in or of the 
place on which the death shall occur, and must be sent 
either to the Master in Cape Town, or to the Resident 
Magistrate of the District, if within six hours* distance ; 
if at a greater distance, it must be forwarded to the 
field-comet of the district. 
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No. 2. 

{See (mte, page 112.^ 

FoBM OF Letters of Administration to Executobsl 

Pursvxjmt to the Provisions ccmtained i/n Section 19, 
Ordvtumce No. 104. 
These are to certify, that A. B. has been duly 
appointed the executor testamentary (or dative, as the 
case may be), and is hereby authorized, as such, to 
administer the estate of C. D., deceased, of the district 
of......... 

Cape Town,. day of. , 185 

(Signed) J. S., 
Master of the Supreme CaarL 



(See ante, page 124.) 
Form of Letters of Confirmation of Tutors. 

Sections 2 and 6, Ordi/aance No. 105. 
These are to certify, that A B. has been duly appoint- 
ed, and is hereby authorized to act, as the tutor 
testamentary (or dative, as the case may be,) of C. D. 

Cape Town, the day of. 185 

(Signed) J. S^ 
Master of the Supreme Court 



Form of 'Letters of Confirmation of Curatob& 
These are to certify, that A. B. has been duly 
appointed, and is hereby authorised to act, as the curator 
nominate of the estate given (or bequeathed, as the case 
may be,) to C. D., by G. H. (here d^cribe the deed 
of gift or bequest by its date and otherwise, or a^ the 
case may be,) as the curator dative of the estate of C. D. 

Cape Town, the day of 185 

(Signed) J. S., 
Master of the Supreme CourL 
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No. 3. 



BOND OF SECURITY, PASSED BY AN EXECUTOR OR TUTOR 
DATIVE, WITH ONE SURETY. 

{See cmtCy pages 113 cmd 124.) 

Know all men by these presents, that I, , 

of , dative to the estate of , duly 

appointed thereto by letters of administration (or con- 
firmation, as the case may be), granted to me by John 
Steuart, Esquire, Master of the Supreme Court, under 

date the , am held and firmly bound to the said 

Master of the Supreme Court, in the sum of. 

pounds sterling money, to be paid on demand to the 
said Master, or his order, as a security for the due and 
faithful administration by me of the estate of the said 

, for which payment, well and truly to be made, 

I bind myself finnly by these presents. 

And I, , of , do declare to have inter- 
posed and bound, as I do hereby interpose and bind 
myself as surety, m solidum, and joint principal debtor 
to the said Master, or the lawful holder hereof for the 
payment of the aforesaid sum of ........ . pounds sterlings 

vender the express renimciation of the benefit of the 
exception ordvms seu eoccussionis, with the meaning and 
effect of which I acknowledge myself to be well ac- 
quainted. 

Now, the condition of this obligation is, that if 

shall duly and faithfully administer the aforesaid estate 
of. , and render a prefer accoimt of his admin- 
istration, then this obligation shaU be void and of no 
effect, otherwise it shall be and remain in full force and 
effect 

Dated at , this day of. 

Witnesses : 

CD., 

E. F. 
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No. 4. 



BOND OF SECURITY, PASSED BY AN EXECUTOR OR TUTOR 
DATIVE, WITH TWO SURETIES. 

{See ante, pages 113 and 124.) 

Know all men by these presents, that I, , of 

, dative to the estate of , duly appointed 

thereto by letters of administration (or confirmation, as 
the case may be), granted to me by John Steuart, Esq, 

Master of the Supreme Court, under date the , am 

held and firmly bound to the said Master of the Supreme 

Court, in the sum of pounds sterling money, 

to be paid on demand to the said Master, or his order, 
as a security for the due and faithful administration by 

me of the estate of the said , for which payment^ 

well and truly to be made, I bind myself firmly by these 
presents. 

And we, ., of , do declare to have 

interposed and bound, as we do hereby interpose and 
bind ourselves, as sureties, in solidum, and joint prin- 
cipal debtors to the said Master, or the lawful holder 

hereof for the payment of the aforesaid sum of. 

pounds sterling, under the express renunciation of tha 
benf'fit of the exceptions ordinis sen excussionis et dU^ 
sionia, with the meaning and effect of which we acknow- 
ledge ourselves to be well acquainted. 

The said engaging and binding himself to in- 
demnify and hold harmless the said sureties from all 
losses and damages that may arise by their becoming 

sureties as aforesaid ; and the said sureties 

engaging to indemnify each other in their respective 
proportions, under security of their persons and property, 
according to law. 

Now, the condition of this obligation is, that if 

shall duly and faithfully administer the aforesaid estate 
of.... •..., and render a proper account of his admin- 
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Btrtttion, then this obligation shall be void and of no 

tffect, otherwise it shall be and remain in full force and 
effect. 

Dated at , this day of. 

Witnneasea : 

E. F, 

O. H. ......... 



No. 5. 

30XD OF SECURITY, PASSED BY TWO EXECUTORS OR TUTORS 
DATIVE, WITH TWO SURETIES. 

(See ante, pages 113 and 124 J 

Know all men by these presents, that we , 

, dative to the estate of. , duly- 
appointed thereto by letters of administration (or con- 
firmation, as the case may be), granted to us by John 
Steuart, Esquire, Master of the Supreme Court, under 

date the , are held and firmly bound to the said 

Master of the Supreme Court, in the sum of. 

pounds sterling money, to be paid on demand to the 
said Master, or his order, as a security for the due and 
faithful administration by us of the estate of the said 

, for which payment, well and truly to be made, 

we hereby bind ourselves i/n solidum, under the express 
renunciation of the benefit of the exception de duohua vel 
pluribtia reis debendi, with the meaning and effect of 
which we acknowledge oiu:selves to be well acquainted. 

And we, , , of. , do declare to 

have interposed and bound, as we do hereby interpose 
and bind ourselves, as sureties, in aolidum, and joint 
principal debtors, to the said Master, or the lawful 
holder hereof, for the payment of the aforesaid sum of 

pounds sterling, under the express renunciation 

of the benefit of the exceptions ordinis sen excusaionis et 
diviaionis, with the meaning and effect of which we 
adcnowledge ourselves to \>e well acquainted. 
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The said , , engaging and binding 

themselves to indemnify and hold harmless the saud 
sureties from all losses and damages that may arise by 
their becoming sureties as aforesaid; and the said 

sureties engaging to indemnify each other in 

their respective proportions, under security of thdr 
persons and property, according to law. 

Now the condition of this obligation is, that if. , 

shall duly and faithfully administer the aforesaid estate 
of. , and render a proper account of their adminis- 
tration, then this obligation shall be void and of no eflfect, 
otherwise it shall be and remain in full force and effect 

Dated the. . .s . .day of. 

Witnesses: 

G. a, 

I. K. 



No. 6. 

OPINION 
Of Mr. WiLLEM Vincent Helvetius, one of the Judges 
of the Supreme Court of Batavia, upon a point 
connected with the law of inheritance ab intestate, 
submitted for his opinion by the late Orphan Cham- 
ber, in the year 1732. 

(See ante, page 1 65.^ 

CASE. 

A., a resident at the Cape, manies B. ; B. dies, leav- 
ing two children, C. and D., the issue of that marriage. 
A. enters into a second marriage with K, having pre- 
viously secured the maternal inheritance of his two 
children. In this second marriage two children are bom, 
F. and G. One of the children by the first marriage dies 
intestate. Is not A. entitled to take the inheritance of the 
deceased child in equal shares with the surviving child by 
his first marriage, — or are the two children by the second 
marriage entitled to share in the inheritance, or not ? 
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OPINION. 



Having seen the resolution, taken in the Castle, on 
the 19 th June, 1714, which regulates the distribution of 
intestate property at the Cape of Good Hope, in con- 
formity with the 19th, 20th, 21st, 22nd, 23rd, 24th, 
25tli, 26th, 27th, 28th, and 29th articles of the Poli- 
tical Ordinance of the 1st April, 1580, and the Edict 
containing the subsequent Interpretation of it, pro- 
claimed by the States General on the 13th May, 1594, 
and with the Charter granted by the States to the 
Dutch East India Company on the 10th January, 1661, 
touching the law of succession ab intestato, — I am of 
opinion that A. is alone entitled to succeed, with the 
surviving child of the first marriage, to the inheritance 
of the deceased child, to the exclusion of the children 
(although half-brothers or sisters of the deceased) of the 
second marriage, because they are not related to the 
deceased by the side of the deceased parent, which is 
clearly required by the above-mentioned Charter, regu- 
lating the law of succession ab i/ntestatOy to enable them 
to share in the inheritance of the deceased. In the 
Charter this case appears to me to be decided in ipsis 
terTTiinis, " with this modification, however, that, &a," 
wMch accords with the North Holland Law. See 
Placaat 1599, art. 3 ; De Groot, Inleii 

The 22nd article of the Political Ordinance seems, how- 
ever, to to be repugnant to this interpretation. " But the 
parents, or either of them failing, the brothers and sisters 
&c., shall succeed to the estate of the deceased." In 
the 23rd article this is repeated, with this difference, 
that the half-brothers and sisters, &c., and all other 
collaterals related to the deceased by one side only, shall 
only inherit with the half hand." And the 26th article 
expressly forbids parents or other ascendants, if the bed 
be separated, from succeeding to their children or other 
descendants. 

The Edict containing the Interpretation of the Poli- 
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tical Ordinance, proclaimed on the' 13th May, 1594, 
explains how the 22nd and 23rd articles are to be nndov 
stood, with reference to the distribution of the property 
of an intestate among full and half brothers and sisten; 
&a, but the " Edict" makes no mention whatever of any 
portion for a father or mother in case one of them be dead, 
so that it would be supposed, that one of the parents 
being dead, the half-brothers and sisters would be pre- 
ferred to the surviving father or mother — a doctrine kid 
down by Grotius, Inleid., B. 2, D. 28, Na 11, 12, to 15, 
inclusive, and Nu. 18. 

All this notwithstanding, I am of opinion, that the 
case in question must be decided according to the Charts* 
above referred to, in which it clearly appears that if one 
of the parents be dead, the surviving parent takes the 
inheritance of the deceased child, with the surviving diild 
of the first marriage, to the exclusion of the children of 
the second marriage, for this reason (setting aside such 
other arguments as might be adduced to nullify the 
objections above cited), namely : — the Charter of ihe 
East India Company was granted on the 10th January, 
1661, and thus later than the other, which consequently 
ceases to have effect, in so far as it differs firom the 
former, — lex enim posterior ahrogat priorem, — a con- 
struction borne out by the words of the Charter respect- 
ing the law of succession ; for, after the States had 
consented that the East India Company should adopt 
the Political Ordinance, and the Interprekition of it» 
as the law of succession ab intestato in India^ &a, the 
legislature proceeds to decide this long-agitated and 
doubtful question in these words — " With this modifica- 
tion, that, if one of the parents be dead, &c,,*' which show 
that the States wished to provide against all farther 
cavil, and to establish a positive law where none before 
existed. 

W. V. Helvetius. 
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No. 7. 

KORM OF CONDITIONS UPON WHICH IMMOVEABLE PROPERTY 
IS USUALLY SOLD AT THE CAPE OF GOOD HOPE. 

Conditions 

Upon which intend to offer at public auction, 

and sell to the highest bidder, certain house, store, and 
premises, together with six lots of ground adjoining, 

aitvxitei/athis Table Valley, ai the comer of. and 

streets, in block W, being respectively numbered from 5 to 

12, m^easwrin^ as per remaining emtent square roods 

and ditto feet, extending, as the deed of transfer, with 

a diagram thereon, dated , Truxde i/n favour of. 

wiM more fully point out 

1. — ^This property will be sold by the rise and fall 
(cpslag en afslag) ; it will first be put up for sale by 
the rise (opslag), when the highest bidder shall be con- 
sidered the purchaser provisionally ; it will then be put 
Tip for sale by the fall (afslag), when the person who 
shall call out " mi/ne^' the firsts shall be the absolute pur- 
chaser. Provided, however, that if by the fall (afslag) 
no one shall have called out " min^" for a higher price 
than that which the property fetched by the rise (opslag), 
the provisional purchaser aforesaid shall be the absolute 
purchaser of this property (a). 



(a) Or thus, if the property is sold in several lots, by the rise and fall. 

1. This lot will be sold by the rise and fall (opslag en afslag) ; it will first be 
pat up for sale by the rise (opslag) when the highest bidder shall be considered 
the purchaser /2rm«»0na//y ; it will then be put np for sale by the fall (afslag) 
and the person who shall call out " mine " the first, shall be the absolute pur< 
chaser. Provided, however, that if by the fall (afslag) no one shall have called 
oat " mine " for a higher price than that which the lot (etched by the rise 
(opslag), the provisional purchaser aforesaid shall be the absolate purchaser of 

this lot. And provided, also, that if the several lots (from No to No 

comprising the whole of the property, of which this lot No is a part), 

shall immediately after the separate sales thereof, at the iustance of the seller, 
be put up together in one lot, by the fall, and any one shall call out " mine " for 
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2. — The sale of this property will be made for guilders, 
at 16 stivers each, Indian valuation, reduced into ster- 
ling, at the rate of 40 guilders to the pound. 

3. — ^The purchase money of this property shall be paid 

in three instalments, to : — ^the first instalment 

in cash, within three months from the day of the sale ; 
— ^the second instalment at twelve months ; — and the 
third instalment at two years, from the day of the sale, 

with interest at the rate of percent, per annum, 

on the sev^eral instalments respectively from the day of 
the sale to their respective days of payment : — or the 
whole of the purchase money may be paid in cash to the 
said on the day of sale. 

4. — ^The purchaser shall be obliged, immediately after 
the property shall have been knocked down to him, to 
produce two sufficient sureties, to be approved of by 
the seller; and the said sureties, together with the pur- 
chaser, shall bind themselves in 8olidv/m, for the due 
payment of the purchase money and interest in manner 
hereinbefore-mentioned, under the express renunciation 
of the benefida ordinis aeu excuaaionis et di/visionis, with 
the force and effect of which the said sureties must hold 
themselves perfectly acquainted. 

5. — Should the purchaser fail in forthwith producing 
two sureties, to the satisfaction of the seller, or in 
depositing the purchase money, in manner hereinbefore- 
mentioned, this property shall be immediately put up 



a higher price than that which the lots together shall have fetched, then the sale 
of this lot shall be null and void. (The remainder of the conditions being similar 
to the preceding.) — After the sale of the separate lots by the rise and fall, the 
whole is put up together by the fall, thus : — 

1. This property will be sold by the fall (afslag), and the person who shall 
call out " mine ** the first, shall be considered the absolute purchaser ; provided, 
however, that if by the fell (afslag)^ no one shall have called out " mine " for a 
higher price than that which the several lots fipom No. 1 to No.... above-mentioned 
fetched altogether, when the same were sold separately by the " rise and fell" 
(opslag en afalag)^ the purchaser of the said separate lota shall remain the abso- 
lute purchaser thereof. (The remainder of the conditions being similar to the 
preceding.) 
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again for sale, at the expense and risk of the defaulter, 
stud the deficiency (if any) which shall arise on such 
second sale, together with all expenses attending the 
same, shall be made good by such defaulter ; but any 
increase of price, which this property may fetch upon 
such second sale, shall belong to the seller. 

6. — ^Upon payment of the first instalment of the pur- 
chase money, and giving security for the payment of 
the remainder thereof in manner herein-mentioned, or 
upon the payment in cash, in manner herein-beforemen- 
tioned, of the whole amount of the purchase money, 
the transfer of this property shall be effected according 
to the law and usage of this colony ; Government, how- 
ever, reserving its right At the transfer, the purchaser 
shall be obliged to pass mortgage bonds (kusti/ng brie- 
ven) upon the property, for the second and third instal- 
ments of the purchase money thereof ; and in such mort- 
gage bonds or kusting brieven, the sureties who shall 
sign these conditions of sale, in the manner as expressed 
in article 4, shall also bind themselves as sureties and 
co-principal debtors, in solidum ; and in case the pur- 
chaser shall fail to pass such mortgage bonds or kusting 
brieven, or to pay the first instalment within the speci- 
fied time, or the sureties as aforesaid shall fail to bind 
themselves by the said kusting brieven, the whole of 
the purchase money shall, at the option of the seller, 
he considered due and payable in cash, and the property 
shall be liable to be excussed for the same by namptisse- 
ment or provisional sentence. 

7. — ^The purchaser shall pay the transfer dues to 
Govenmient, being 4 per cent, on the purchase money, 
also the expenses of the diagrams of this property, — of 
the transfer and mortgage bonds, — of the stamps and of 
these conditions of sale, — and also the expenses of a 
fresh survey (should it be necessary) of sub-divisions and 
new diagrams, and all such other expenses as may be 
incurred to complete the said transfer. 



Digitized by 



Google 



390 APPENDIX. 

8. — If it should happen that in the sale by ttie fell 
(afslag), two or more persons call out *'mine" and it 
appear doubtful who called first, the auctioned shall 
decide who is entitled to the bargain. 

9. — In case the auctioneer commit any mistake in the 
sale, either by the rise or fall (op- of afslag,) such mis- 
take shall be of no value, and shall not be considered 
binding, either upon the seller or purchaser, but be 
immediately redressed. 

10. — This property is sold, as to the extent, such as 
it now stands, as the seller does not desire to profit by 
any eventual excess, or supply any deficiency in the 
extent of the property ; and further subject to the con- 
ditions and servitudes specified in the original and sub- 
sequent deeds of transfer, and to all such other condi- 
tions as may exist in respect thereof. 

1 1. — ^Possession of this property must be taken by 
the purchaser forthwith, on the day of sale, fi:om which 
period this property shall remain solely at the risk, 
loss, or profit of the purchaser, as a seciu^ity for whidi 
the purchaser and sureties bind their persons and pro- 
perty, according to law. 



The conditions herein contained having been first 
publicly read, the property above-mentioned was put 
up for sale, by public auction, on the premises, on tins 

day of. ,185 , and sold by the rise 

(opalag) to , for the sum of. , upon a pre- 
mium of. , by way of competition money. (*) 



(*) In lieu of this and the following article, the conditions conclude thma, — 
after the sale of the separate lots by the rise and fall : — The conditions hereni 

contained having being first puUtdj read, lots , being the whole oft^ 

property above-mentioned, having \mn provisionally sold in separate lots, were 

again offered for sale by public auction, on the premises, on the day of 

, 185 ..., and being put up together in one lot by the fall (cfiUg)^ com- 
mencing with the sum of. ,,^e whole of the said property was told 

absolutdy in one lot, to> ••>•••«•> for the sum of , who produced as his 

inietiei., 
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And the said property was then put up for sale by 

the fall ( af slag, ) commencng with the sum of , 

-whereupon the same was sold absolutely (^) to , for 

the sum of. , who produced as his sureties, 

the undersigned, , the purchaser of the 

property mentioned in the afore-written " conditions of 

sale," and we, the undersigned, , as sureties on 

behalf^ do hereby bind ourselves, the as 

principal debtor, and the and under- 

Bigned, as co-principal debtors and sureties, i/n solidwn, 
for the due payment of the purchase money of the said 
property, and of the interest that may become due 
thereon and for the due fulfilment of these conditions, 
and of everything hereby stipulated to be performed 
and kept, — we, the said sureties, renouncing respectively 
the bemficia ordinia aeu excuasionis et divisionis, with 
the force and effect of which we consider ourselves per- 
fectly acquainted. 

In witness whereof, we have hereunto subscribed our 

names, on the. day of. , in the presence of 

the witnesses 



As Witnesses : 
A.B., 
CD. 



(**) Add the words, "subject to the condition contained in article 1/' (if the 
property is sold in separate lots by the rise and fall). — The aboTe conditions are 
a modification of those generally in nse, and were expressly settled by counsel. — 
It is, however proper to observe, that the custom prevalent in this colony, of 
selling immoveable property at public sales, in guilders, a denomination of 
currency long since extinct, and by the aid of what is commonly called com- 
petition money (strykgeld), or bonuses (i. e., money given to encourage 
speculators to bid the largest sum on the advance), is discouraged by Govern- 
ment; and no property belonging to Government is now sold in any other 
denomination than British currency. Such property is sold at public sales by 
the rise only, and not by the rise and fall ; and no strykgeld, bonus, or other 
sort of competition money is perodtted to be given. — Oovemmeni AdvertUe- 
ment, 2Ui July, 1843. 
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No. 9. 
Formula for Computing the Falcidian Portion. 



By proceeds of the estate, £2,000 

To debts due by the estate, 1,000 

Balance, £1,000 

(Of which the falcidian portion would be one- 
fourth, or £250.) 

To Legacies. 

To A. B., £300 

CD., value of property bequeathed, 400 

E. F., 200 

£900 

Net balance,. . . £100 
The &lcidian portion amounting to 250 

The deficiency to be contributed by the re- 
spective legate^ amounts to... «...t......t«^ J^150 

Thus, 

A. B., in lieu of £300, receives 

£250, and contributes ...£50 

C. D., in lieu of £400, receives 

£333 6 8, and contributes 66 13 4 

E. F., in lieu of £100, receives 

£166 13 4, and contributes 33 6 8 

. £150 

Add net balance of the estate as above, 100 



Falcidian portion, £260 



n* 
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No. 10. 

Protocol and Register of all Acts, Deeds, 

Notary Public, JlJ 



ll 

1^ 


Date of the 
execution. 


Nature and designa- 
tion thereof. 


Name of the party executiDg 
the same. 


1 

2 
3 


1856. 
IJanuary. 

2 

3 ..... 


Special power of 
attorney 

Deed of Assump- 
tion 

Inventory of Es- 
tate of 


A. B., of Cape Town ..^^ 

A. B., as executor tern 
mentary toE. F J 

. A. Z., widow and eiecufal^ 

testamentary of the esiite 

of her deceased husbaiid«,< 

I, K. and L. M., as sapec»:| 

tending guardians ...*>^ 


4 




Deed of Kinderbe- 
wvs 


P^ y, Yf\r\f\y^ r\f ~^H 




Donatio inter vi- 
vos 


as principal debtor, ^H 

I. K. and L. M., as supdH 

tending guardians fl 

Rll rfti f R , , , . 1 ■ n^l 


5 


A. B,, of ..Mul 




Last will 


flc^ f^nnrky ,, i^H 




r. D J of .S 


6 


as trustee, or tutor ....H 
A. B. and his wife C.D.M 


7 


Bond 


L. L., as principal debtiQ^| 
M, M. as surety *-*jH 







I, A. B., Notary Public, residing at 

hereby declare, that the acts and deeds to Tphich j 
protocol and register refers, have been enregisterel 
the precise order of time in which they were mad^tfi! 
passed by me. 

I. ', 185 . 

A. B„ Notary Pvili 
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Instbitments made and passed by and befobe the 
nossiDiNa AT 





Value or 
considera- 
tion. 


Stamps. 


Nature and parti- 
culars of mortgage, 
when bond or km- 
derbewys. 


In whose favour. 


For the 
minute. 


For the 
grosse. 


C. D., of Mauritius ,., 


£ 


£ 


£ 




G.H., of Cape Town... 


£ 


£ 


£. 

£ 




£ 


£ 






£ 


£ 


£ 




T. Z. 








Donor's cliildren by 
bis wife 


£ 

Estate 
exceed- 
ing £ 

£ 


£, 


£ 




The survivor of the 
testators and their 
children 


£ 


& 




Survivor — Executor 
and Guardian ..,..,., 


£ 


£ 


General mort- 


P. Q 








oafire 







This Protocol having been this day examined by the 
tmdersigned commissioners, and compared with the 
minutes (which were found properly stamped and bound, 
and duly signed by the notary and witnesses), is found 
uniformly correct and regular in every particular. 

J. S., 1 (7ommi5- 

Cj^ Town, 185 . P. B. B., J BUxymrB. 
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jj^" As by Ordinance No. 14, 1844, entitled " Ordi- 
nance for the better regulation of the Office of the 
Registrar of Deeds," all Advocates of the Supreme Court, 
and other fit persons duly licensed by the Governor, may 
prepare the conveyances required for registration, the 
following Forms of Deeds (from Nos. 11 to 25) passed 
before the Registrar of Deeds, are here subjoined for the 
guidance of the publia 



No. 11. 

Deed of Transfer. 
Snob aH iBtn hoi^om it ma; concern. 

That A. B. appeared before me, Registrar of Deeds 
who declared, that he had truly and legally sold, and 
that he did, by these presents, cede and transfer, in full 
and free property, to and on behalf of 0. D., his heirs, 
executors, administrators, or assigns, certain hauee, store, 
and premises, situate in this TaMe VaUey, at the comer 

of. street, in Blok X, being No, 5, measuring as per 

remaining eoetent, thirteen square roods, fifty4wo ditto 
feet, and thi/rty-six ditto i/iiches, eoctending as the Deed of 
Transfer, with a diagram thereon, dated the 11 th June, 
1731, and several subsequent Deeds of Tra/nsfer, the last of 
which m^Jide in favour of the appea/rer on the 1 0th Jvly, 
1818, will more fully point out, a/nd further aviject to 
such conditions as are mentioned therei/ru 

Wherefore the appearer, the said A. B., renouncii^ 
all the right and title he heretofore had to the premises 
on behalf as aforesaid, did, in consequence, also ac- 
knowledge to be entirely dispossessed o^ and disentitled 
to, the same ; and that, by virtue of these presents, tlie 
said C. D., his heirs, executors, administrators, or as- 
signs, now is, and henceforth shall be, entitled thereto, 
conformably to local custom; moreover promising to 
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free and warrant the property thus sold and transferred, 
as also to dear it from all encumbrances and hypothe- 
cations, according to the laws respecting the purchase 
and sale of landed property ; Government, however, re- 
serving its right ; — and, finally, acknowledging to be, 
satisfactorily paid the whole of the purchase money, 
amounting to a sum of. pounds sterling. 

In witness whereof I, the said Registrar of Deeds, 
together with the appearer, have subscribed to these 
presents, and have caused the seal of office to be affixed 
thereto. 

Thus done and executed, at the Office of the Registrar 
of Deeds, in Cape Town, Cape of Good Hope, on the 

day of the month of ,in the year of our 

Lord One Thousand Eight Hundred and 

A. B., 
In my presence, 
J. C, Registrar, 



No. 12. 

Deed of Transfer. 

By virtue of a Power of Attorney. 

Snob an fiSUn loj^on it mas concmiy 

That A. B. appeared before me. Registrar of Deeds, 

he, ihe said A. B., being duly authorized thereto by a 

power of attorney, granted to him by C. D., dated the 

, and drawn up^ in Cape Town, in the presence 

of and certified by two competent witnesses, which 
power of attorney was exhibited to me on this day ; and 
the said A. B. declared that his principal, the said 0. D., 
had truly and legally sold, and that he, the said A B., 
in his capacity as attorney to the said C. D., did, by 
these presents, cede and tomsfer, in fall and free pro- 
perty, to and on behalf of E. F., his heirs, executors. 
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adffiinfeteJifcoW^ or issigag, mHxi^ pkm of p^tpatuxl qmi- 
tent laridf now tcSkd i^idlsdP Valky, ^fuafe in the Dtvi^i&k 
of. .... .^measwhti^ fitt ^d'ManiS, Tmrgen, extending (xi 

certain quiirerd hase^ tdHh fR^ diagrarrt ttiereon, grcmied to 

the appearer^& ctinsbiivent, dH the , vMU inore fuMg 

point outf mtd further siibjed to auuth eoHcHMon^ as (ir€ 
mentioned therein. 

Wherefore the appeater, the said A. B., q.q., renottttcing 
all tbe right and title his principal heveto^tb tad to fli^ 
prfefliises, oli behalf as aforesaid, did, in cotisequenroe,- 
also acknowledge the said C. D. to be entirely dispos- 
sessed o^ and disentitled! to, the sanie : and that, by vir- 
ttie of these presents, the said E. F., tis heirat, execct- 
tors, adriiinilttatlord, ot assigns, liot^ is, aM heifcJefttfth 
shall be, eAtitfed thereto, conformably td todal cttstoniL ; 
moreov^ promising to free and warrant the property 
thus sold and iransfeiTcd, as also to clear it from all 
ertctlnibraTrces an^ hypothecations, according to the laws 
respecting the purchase and sale of landed property; 
Government, however, reserving its right ; — and finally 
acknowledging his principal to be satisfactorily paid 
the whole of the purchase money, amounting to a sum 
of. pounds sterling. 

In witaaess t^hereo^ I, the said Regisfcralr^ together 
with the appearer, q,q., have subscribed to these pre- 
sents, and have caused the seal of ofece to be affixed 
thereto. 

Thus done and executed, at the Office of the R^isttat 
of Deeds, in Cape Town, Cape of Good Hdpe, on fl» 

day of the month of.......... in ttie yestt wf otQr 

Lord One Thousand Eight fiilndred and 

A. B., 4,q., 
In my presence, 
3. C, R^ikraf. 
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N^. 15. 

Deeit of Transfer* 

By Socecutors. 

Snob an i&m bi^m i% ma^ amctm, 

Th&t A. B. appeared before me, Registrar of Deeds, 
he, the said A. B., being the eoaecutof testa/mentarif of the 
ei^ta^e of the late C. D., as appears by letters of admin'^ 
istration, granted to him by the Master of the Sttj^em^ 
Court, tinder date .., which lettei*s of adminis- 
tration were duly exhibited to me on this day ; and th6 
said A. B. declared that he bad piiblicly sold, foi^ 
account and on behalf of the said estate, and that he, 
the appearer^ in his aforesaid capacity, did, by these 
presents, cede and transfer, in full and free property, 
to and on behalf of E. F., his heirs, executors, admin- 
istrators, or assigns, certain house a/ad premises, situate 
in this Table Valley, al the comer of ....*.... street, in 
Bloh X, No. 7, measuring as per remaining extent, eleven 
square roods, twenty -five squa/refeet, and, ninety squa/re 
inches, extending as the Deed of Transfer, with a diagram 
thereon, dated the Sth May^ 1&26, and several subsequent 
Deeds of Tramsfer, the last of which Tnade i/n favour of the 
late G. D,, on the 7th April, 1836, will morefuUy poiM 
out, and further subject to sueh conditions as are men- 
tioned therevn. 

Wherefore thcJ appearei*> the ifeaid A. R, renotmdng 
^U the right and title the estate of tke late 0. D. her&- 
tofone had to the premises^ on behalf as aforesaid, did, 
in consequence, abo actoiow'ledge the mid estate to be 
entirely dispossessed of, and disentitled to, the same ; and 
that, by Virtue of these presents, the said E F., Iris 
heirs, executors, administrators, or assigns, now is, fiaid 
henceforth shall be, entitled thereto, cJonformaMy to local 
^tlstom ; moreover promising to free aiid warrant the 
prc^perty thus sold and transfeit^d, ad Uso to dear it 
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from all encumbrances and hypothecations, according to 
the laws respecting the purchase and sale of landed pro- 
perty ; Government^ however, reserving its right ; — and, 
finally, acknowledging the said estate to be satisfetctorfly 
paid the whole of the purchase money, amounting to a 
sum of. pounds sterling. 

In witness whereof, I, the said Registrar, together 
with the appearer, q.q., have subscribed to these pre- 
sents, and have caused the seal« of office to be affixed 
thereto. 

Thus done and executed, at the Office of the Registrar 
of Deeds, in Cape Town, Cape of Good Hope, on tiie 

day of the month of. , in the year of our 

Lord One Thousand Eight Hundred and 

A. B., Testa/meTitary Executor. 
In my presence^ 

J. C, RegistTaflr. 



No. 14. 

Deed of Transfer. 

By virtue of cwi Order of the Svjpreme CovH. 

Stub an mm hH^tm, iX mag tmttmt 

That A. B., in his capacity as sole trustee of the in- 
solvent estate of C. D., appeared before me, Registrar 
of Deeds, he^ the said A. B., being duly authorized 
thereto by an order of the Supreme Court, as certified 
by the Master of the said Supreme Court under date 

, which certificate was exhibited to me on this 

day ; and the said A. B. declared, that he had public^ 
sold, for account and on behalf of the said estate and 
that hsy the appearer, in his aforesaid capacity, did, by 
these presents, cede and transfer, in full and fiee pro- 
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perty, to and on behalf of R F., his heirs, executors, 
administrators, or assigns, certain piece of freehold and 
adjoining quitrent land, with the buildings thereon^ sittuite 

in the Gape District, ai the foot of the , "between the 

places and caUed , measuring togetJier as 

per remaining extent, tiodve morgen and one hundred and 
seventy-three square roods^ and six ditto feet of freehM, 
and forty-six morgen and one hundred and nine squ<ire 
roods (^perpetual quitrent land ; cw also, another piece of 
freehold land, situated as above, measuring four hundred 
and seventy-eight square roods, and seventy-two ditto feet ^ 
extending as certain title deed and quitrent lease, with 
diagrams thereon, dated the 22nd March, 1802, and 8th 
June, 1821, and several Deeds of Transfer, the last of which 
made in favour of the said G. D., on the 11th December, 
1838, as also another title deed, likewise with a diagram 
thereon, granted to him on the 1st October, 1840, rmH 
morefuUy point out, and further subject to such conditions 
as are therein mentioned. 

Wherefore the appearer, the said A. B., renouncing 
all the right and title the said estate heretofore had to 
the premises, on behalf as aforesaid, did, in consequence, 
also acknowledge the said estate to be entirely dis- 
possessed oj^ and disentitled to, the same ; and that by 
virtue of these presents, the said R R, his heirs, 
executors, administrators, or assigns, now is, and hence- 
forth shall be, entitled thereto, conformably to local 
custom; moreover promising to free and warrant the 
property thus sold and transferred, as also to dear it 
from all encumbrances and hypothecations, according to 
the laws respecting the purchase and sale of landed pro- 
perty ; Government^ however, reserving its right ; and, 
finally, acknowledging the said estate to be satisfactorily 
paid the whole of the purchase money, amounting to a 
sum of. poimds sterling. 

In witness whereof, I, the said Registrar, together 
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with the appearer, q. q^ have subscribed io these yse- 
sents, and have catused the seal of office to be aiExed 
thereta 

Thus done and executed, at the Office of the Begistrar 
of Deedfif, in Cape Town, Cape of Good Hope, on the 

day of the month of , in the year of our 

Lord One Thousand E^ht Hundred and 

A. B^ Sole Trustee. 
In my presence, 
J. C, BegietrcMT. 

No. 15. 
Transfer by Trustees per Kesgltttion of Creditobs. 



Deed of Transfer. 
By virtue of cm Order of ihe Supreme ComrL 

Stub an f&xa bj^otn it ma; commi, 

That C. D. and E. F., in their capacity as joint trus- 
tees of the insolvent estate of G. H., appeared before 
Ine, Registrar of Deeds, they, the said C. D, and E, F, 
being duly authorized thereto by an order of the 
Supreme Court, as certified by the Master thereof 

dated , which certificate was exhibited to me on this 

day : And the said C. D. and E* F. declared, that by a 
resolution of creditors, holden before the Master of the 
Supreme Court, on the property hereunder men- 
tioned was allowed to be taken over by J. P., or the sum 
of£ , and that they, the appearers, in their afore- 
said capacity, did by these presents cede and transfer, 
in full and free property, to and on behalf of J. P., his 
Iteirs, executors, administrators, or assigns, cenixm 
piece of perpdiud quitrent land, situated in the district 

of , measuring , extending as the qtdtrent 

lease, with a diagram thereunto anneoced^ Tnade in f avow 
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of the, said O. H., (m (he , vnH more fvXly point 

otU, and further subject to such conditions as are therein 
mentioned. 

"Wherefore the appearers, the said C. D. and K F., 
renouncing all the right and title the said estate here- 
tofore had to the premises on behalf as aforesaid, did, 
in consequence, also acknowledge the estate to be entirely 
dispossessed o^ and entitled to, the same ; and that by 
virtue of these presents, the said J. P., his heirs, executors, 
administrators, or assigns, now is, and henceforth shall 
be, entitled thereto, conformably to local custom : more- 
over promising to free and warrant the property thus 
sold and transferred, as also to dear it from all encum- 
brances and hypothecations, according to the laws respect- 
ing the purchase and sale of landed property ; Government, 
however, reserving its right, and finally acknowledging 

that the transfer duty on £. , has been duly paid 

into the colonial treasury. 

In witness whereoi^ I, the said Registrar, together 
with ihe appearers, have subscribed to these presents, 
and have caused the seal c£ office to be affixed thereto. 

Thus done and executed, at the office of the Registrar 
of Deeds, in Cape Town, Cape of Good Hope, on the 

day of the month of , in the year ofoiur 

Lord One Thousand Eight Hundred and 

C. D., \ Joint 
E.F.,) Trustees. 
In my presence, 
J. C, fiegistrar. 



Digitized by 



Google 



410 APPENDIX. 

No. 16. 
Transfek under Ordinance No. 97. 



Deed of Transfer. 
Snob all nun ixi^om it ma$ concmi, 

That, in obedience to an order, bearing date the 

made by His Excellency the Governor, under and by 
virtue of the provisions of the Ordinance No. 97, whidi 
has been delivered to me by the Hon. the Colonial 

Secretary, on the , I, the Registrar of Deeds, do 

hereby cede and transfer, in fiill and free property, to 
and on behalf of K F., his heirs, executors, administratois, 
or assigns, certain piece of perpetual qvAtrent land, aiiuaU 

in the Division of , in the Ftdd-cornetq/ of , 

measuring 2000 morgen^ extending as the quitrent lease, with 

the diagram thereon^ dated , and a svbseqtient Deed 

of Transfer made in favour of C. D. on the tviU more 

f idly point out, and further svJyect to such conditions as are 
stipuLated therevn, and that, by virtue of these presents, 
the said K F., his heirs, executors, administrators, or 
assigns, now is, and henceforth shall be, entitled thereto, 
conformably to local custom ; Government, however, 
reserving its right. 

In witness whereof I, the said Registrar, have sub- 
scribed to these presents, and have caused the seal of 
office to be affixed thereto. 

Thus done and executed, at the office of the R^istrar 
of Deeds, in Cape Town, Cape of Good Hope, on the 

day of the month of , in the year of our 

Lord One Thousand Eight Hundred and 

J. C, Begistra/r of Deeds. 



Ordinance No. 97 (1833), entitled: '* An Ordinance for enabling 
persons, having respectively the just, lawful, and undisputed right to oertoa 
tends and honses, to procure the same to be enregistered as their property in flie 
land register," provides in what cases, and by what persons, appUcationa for 
enregisterment of lands, &c., may be made to the conunittee appointed under 
that Ordinance; and the schedule C. contains the form of the memorial lequirsd 
by the eleventh section of said Ordinance. 
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No. 17. 

Tbansfer by the Executor to the Sole Heiress 
OF AN Estate, Married in Community of Pro- 
perty, to her Husband, (i) 

Deed of Transfer. 

By mrtxie of a Power of Attorney. 

3&tu)lD an i&tn lol^otn it ma^ comem. 

That A. B. appeared before me, Eegistrar of Deeds, 
he, the said A. B., being duly authorized thereto by a 
Power of Attorney, granted to him by C. D., in his 
capacity as the executor dative of the estate of the late 
G. V. R (as appears by letters of administration, granted 
by the Master of the Supreme Court, under date the 

day of ), which Power of Attorney, 

dated the , and drawn up at in the 

presence o^ and certified by competent witnesses, was, 
with the letters of administration, exhibited to me on 
this day; and the said A. B., acting as aforesaid, 
declared, that whereas by the intestate death of the said 
late G. V. R, his only daughter, M. V. R, formerly 
widow of the late J. P., and now married in community 
of property to S. T., has, by the laws of succession, 
become the sole and universal heiress of all his, the late 

By Act No. 15, of 1855, of the Colonial Parliament, entitnled : "An Act 
to amend the Ordinance No. 18, 1844, for regoiating the payment of transfer 
dnty in this colony," it is provided hy $ 17, that the survivor of two spouses, 
married in commonity of property, taking over by appraisement, or some similar 
arrangement, or by purchase at public sale, from the executors or heirs of the 
deceased, the immoveable property of the joint estate, shall not be chargeable 
with any transfer duty upon such purchase or taking over, and such property 
may be registeied in the name of such survivmg spouse, and in her individual 
capacity, without the payment of any duty.— The Schedule No. 1, Letter C, 
annexed to said Act, also provides, that any heir of a deceased person, who 
shall require to have zmy of the immoveable property, inherited by him from 
the deceased, removed from the name of the deceased into his own name, 
shall not be chargeable with duty upon the amount of his share in the property 
so to be transferred, in case or supposing that the deceased died intestate. 
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G. V. R's property, he, the said A. B., in his capadfy 
as attorney aforesaid, doth by these presents cede and 
transfer, in full and free property, to and on b^alf of 
the said S. T., his heirs, executors, administratcms, or 
assigns, certain piece of perpetual quitrerU Icmd aaUed 

, sittuite in the division of , measuring 3000 

morgen, eoctending a>s the quitrent lease, with a diagram 

thereon, granted to jy. -B., on and a svbseqvent 

Deed o/Trcmfer, made in favour of the said late G. V. B.t 

on the , win more fvlly point out ; and further, 

suhject to such conditions as are mentioned in the said 
quitrent lease of the ; 

Wherefore the appearer, the said A. B., renouncing aH 
the right and title the said estate heretofore had to the 
premises on behalf as aforesaid, did in consequence also 
acknowledge the said estate to be entirely dispossessed 
o:^ and disentitled to, the same ; and that by virtue of 
these presents, the said S. T., his heirs, executors; 
administrators, or assigns now is, and henceforth shall 
be, entitled thereto, conformably to local custom ; more- 
over promising to free and warrant the property thus 
ceded and transferred, as also to dear it from all en- 
ciunbrances and hypothecations, according to law ; Gov- 
ernment, however, reserving its right. 

In witness whereof^ I, the said Registrar of Deeds^ 
together with the appearer, q.q., have subscribed to iiiese 
presents, and have caused the seal of office to be affixed 
thereto. 

Thus done and executed, at the office of the B^istcar 
of Deeds, in Cape Town, Cape of Good Hope, on Hm 

...day of the month of... , in the yoar of oior 

Xiord One Thousand Eight Hundred and^.,»...,. 

A. B., q.q.f 
In my presence, 
J. C, Megittranr. 
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No. 18. 

Teansfee upon Voluntabt Paktition between Joint 
Owners of a Farm. 

Deed of Transfer. 

By imrtue of a Power of Attorney. 

Snob) an i&m ioj^om it ma$ tontttn, 

^ T^kat A. R appeared before me> Registrar of Deeds, 

he, the said A. B., being duly authorized thereto, by 

a power of attorney, dated the. , and drawn up 

at.......*', in the presence of, and certified by, com- 
petent witnesses, granted to him bj'' D. E. and W. T., 
which power of attorney was exhibited to me on 
this day, and the said A. B. declared that his 
principals, the said D. E. and W. T., possessed in 
partnership certain piece of perpetual quitrent land, 

now called «....., situate in the division of , mea- 

stiring morgen, as p^ Deed of Transfer, dated the 

; and that it haying been agreed between them, 

that the said D. £. should hold and retain the under- 
mentioned piece of land as his sole and exclusive pro*- 
perty, in consideration of the remaining paxt being 
transferred to the said W. T., and that in pursuance of 
such agreement he, the appearer, in his capacity as 
attorney aforesaid, did accordingly, by these presents, 
cede and transfer, in full and free property, to and on 
behalf of the said D. E, his heirs, executors, admin- 
istratorgf, or assigns, certain pieee of perpetual quitrent 
land, being a portion of the perpdual quitrent place now 

called ....*., situated in tJie division of , granted 

to ., on. , and transferred to the said D. E. 

d) Aet No. I§^ 18^, Seliednle No. 1, letter 1, provides that in ev^ery case of 
▼dimtfisy oy compulsory partition, between joint owners of immoveable property, 
air changes in the records of the deeds' registry, required for the due registration 
of the sepiuraie shares to be held by each in severalty, shall be made without the 
payment of any duty. 

C* 
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and W. T,, on , measuring , eodeniing 

North J East , South ,and West. ..-, 

as vnEL further appear from the annexed diagram^ framed 
by the survey or , and further subject to such conditions as 
are mentioned in the quitrent lease of the said 

Wherefore the appearer, the said A. B., q.q^ re- 
nouncing all the right and title his principals, the 
said D. E. and W. T., heretofore jointly had to ihe 
premises, on behalf as aforesaid, did in consequence 
also acknowledge the said D. K and W. T., jointlj, 
to be entirely dispossessed o( and disentitled to, the 
same ; and that, by virtue of these presents, the said 
D. K, his heirs, executors, administrators, or ass^ns, 
now is, and henceforth shall be, entitled thereto, con- 
formably to local custom ; moreover promising to free 
and warrant the property thus transferred, as also to 
clear it from all encumbrances and hypothecatioius^ 
according to the laws respecting the purchase and sak 
of landed property ; Government, however, reserving 
its r^ht And, finally, acknowledging his principal, tiie 
said W. T., to be satisfactorily paid with the transfiBr 
of the other part of the prepay, this day made to 
him. 

In witness whereof I, the said B^istrar, together 
with the appearer, ^.g., have subscribed to these pre- 
sents, and have caused the seal of office to be affixed 
thereto. 

Thus done and executed, at the office of the B^istrar 
of Deeds, in Cape Town, Cape of Good Hope, on the 

day of the month of , in the year of our 

Lord One Thousand Eight Hundred and 

A. B., q.q^ 
A. B., q.q^ 
In my presence 
J. G, lUgiitrat. 
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No. 19. 
Deed of Gift or Donatio Inter Vivos. 

By virtue of a Power of Attorney. 
IKnoiD all i&tn ixi^om it ma^ tontttn. 

That A. B. appeared before me, R^istrar of Deeds, 
he, the said A. B., being duly authorized thereto by a 
power of attorney, granted to him by 0. D., dated the 

...... day of. , One Thousand Eight Hundred and 

, which power of attorney was exhibited to me 

on this day, and the said A. B. declared that his 
principal, the said 0. D., for and in consideration of 
the particular love and affection which he hath for and 
beareth to his daughter, M. E. D., married without 
community of property to E. F., and for divers other 
good causes and valuable considerations him thereunto 
specially maving, had, by way of donatio inter vivos, or 
gift among the living, irrevocably made present ot 
given, and granted, and that he, the said A. B., in 
his capacity as attorney aforesaid, did, by these presents 
cede and transfer, in ftiU and free property, to and on 
behalf of the said M. E. li., married without community 
of property to E. F., her heirs, executors, administrators, 
or assigns, certain piece of perpetual quitrent land, 

situate in the district of , measuring 8000 morgen^ 

extending as the quitrent lease with a diagram thereon^ 

made in favour of the appearer^s constituent, on the , 

win mx>refuUy point out, and further subject to such con- 
ditions as are therein mentioned. 

Wherefore the appearer, the said A- B., renouncing 
all the right and title his principal heretofore had to the 
premises, on behalf as aforesaid, did, in consequence, also 
acknowledge the said 0. D. to be entirely dispossessed 
o^ and disentitled to, the same ; and that, by virtue of 
these presents, the said M. E. D,, married without 
(f 2 
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oommunity of property to R F., her heirs, executors, 
administrators, or assigns, now is, and henceforth shall 
be, entitled thereto, conformably to local castom, more- 
over promising to free and warrant the property thus 
ceded and transferred, as also to clear it from all encum- 
brances and hypothecations, according to law ; Govern- 
ment^ howex^er, reserving its right And, finally, declar- 
ing that the transfer duty on a sum of £800, for whidi 
the said property is vahted, has been duly paid to the 

Civil Commissioner of 

And the said A. B., being also duly authorised by 
power of attorney, granted to him by the said M. K D^ 
married without community of property to E. F., and 

duly assisted by her said husband, dated , and 

which power of attorney was likewise exhibited to me 
on this day, who, on behalf of his ccmstituent^ the sud 
M. K D., married without community of property to 
£. F., declared gratefully to accept of the aforesaid 
d<mation or gifb^ and of the property consequently 
assigned ajod transferred over by these presents to tiie 
said M. K ]>., married without community of j^ropesrij to 
RF. 

In witness whereof I, the said B^isixar, together 
with the appealer, q,q., have subscribed to these presentB^ 
and have caused the seat of office to be affixed thareta 

Thus done and executed, at the office of the R^istnr 
of Deeds, in Cape Town, Cape of Good Hope^ obl tiie 

day of the month of , in the year of oar 

Lqrd One Thousand Ei^t Hundred and ......... 

A, R, g.}., 
A. R, q,q^ 
In my presence^ 
J. 0^ JBiegistrm 
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Na 20. 
MoBTOAOE Bond. 

SnolD «n flUn blom it ma; cotKitn, 
That A. fi. appeared before me, Begistrar of Deeds, 
who acknowledged hvmadf to be really and lawftilly 

indebted to and on behalf of C. D., in the sum of. 

pounds sterling, ariamgfrom money duly lent arid ad- 
vanced to hvni, the wppewr^, who therefore renounces all 
benefit from the legal exception wm numeratcB pecunice, 
which aforesaid sum of £ the appearer hereby pro- 
mises and imdertakes to pay, or cause to be paid, imto 
the said C. D., his order, heirs, administrators, or assigns, 
with the interest thereof payable yearly, at the rate of 

per cent per a/imum, reckoned from the ^-. 

inclusive, and to continue to be so reckoned, until such 
time as the whole of the aforesaid principal sum shall 
be fully paid off; which payment the appearer shall be 
allowed, and also be obliged, to make three months 
(subsequent to legal notice having been given or received 
to that effect, provided the same be then paid in one 
Bum, in good, current^ and lawfrd money, together with 
the expense of the said notice, and such interest as may 
be due thereon. 

And for the security thereof the appearer declares to 
bind, i^pecially, as a mortgage, certam house, store, and 
premises, situate in this Table Valley, at the comer of 
....ii..i8treet, i/n Blok W, being No, 5, as per Deed of 

Tramsfer mad^e in fcuvour of tlie appearer, on the and 

moreover hereby binding, generally, his person and all 
his property, both such as he is already, or may in 
future become possessed o^ moveable and immoveable, 
without any exception, and submitting them all, and 
the choice thereof, to constraint and execution, as the 
law directs. v 

In witness whereof, I, the said Begistrar, together 
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with the appealer, have subscribed to these pres^its, 
and have caused the seal of office to be affixed iha:«to. 

Thus done and executed, at the office of the Begistrar 
of Deeds, in Cape Town, Cape of Good Hope, on the 

day of the month of. , in the year of our 

Lord One thousand Eight Hundred and 

A. B., 
In my presence, 
J. C, Begistrar. 



No. 21. 

MoETGAGE Bond. 

By wrtiie of a Power 0/ Attorney. 

nnob) an fiHtn bt^om it ma^ toncttn^ 

That A. B. appeared before me, Registrar of Deed» 

he, the said A. B., being duly autiiorized thereto by a 

power of attorney, granted to him by C. D., dated 

and drawn up in Cape Town, in the presence of and 
certified by two competent witnesses, which power of 
attorney was exhibited to me on this day ; and the said 
A. B. declared his constituent, the said C. D., to be really 
and lawfully indebted to and on behalf of E. F., in the 

sum of. , arismg fromi money dvly lent amd 

advanced to him, the appearer'a constituent^ renouncing 
therefore, all benefit from the legal exception tkw 

nv/n%erat(B pecunioe, which aforesaid sum of £ the 

appearer, q.q., hereby promises and undertakes to pay, 
or cause to be paid, under the said E. F., his order, 
heirs, administrators, or assigns, with the interest thereof 

payable yearly, at the rate of , per cent per 

a/anum, reckoned firom inclusive, and to continue 

to be so reckoned, until such time . as the whole of the 
aforesaid principal sum shall be fully paid off; whidi 
payment the appearer, q,q., shall be allowed, and also 
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be obliged, to make three months subsequent to legal 
notice having been given or received to that effect, pro- 
vided the same be then paid in one sum, in good, current, 
and lawful money, together with the expense of the said 
notice, and such interest as may be due thereon. 

The appearer, q,q,, binding for the security hereo:^ 
specially, as a mortgage, certain house and premises, 

situate vn this Table VaUey, at the comer of 

street, in Bhk TT, heimg No. 5, as per Deed of Transfer 
this day made m favour of the said C. D. 

Moreover hereby binding, generally, his constitueifvSs 
person and all his property, both such as he is already 
or may in future become possessed o^ moveable and 
immoveable^ without any exception, and submitting 
them all, and the choice thereof, to constraint and execu- 
tion, as the law directs. 

In witness whereoi^ I, the said Registrar, together 
with the appearer, 5.3., have subscribed to these pre- 
sents, and have caused the seal of office to be affixed 
thereto. 

Thus done and .executed, at the office of the Registrar 
of Deeds^ in Cape Town, Cape of Good Hope, on the 

day of the month of ,in the year of our 

Lord One Thousand Eight Hundred and 

A. B., q,q., 
In my presence, 
J. C, Registrar. 



No. 22. 

Mortgage Bond. 

Stiolo an ifim bj^om it mas tsmttxn. 

That A. B. appeared before me. Registrar of Deeds, 
who acknowledged hvmself to be really and lawfully 
indebted to and on behaK of John Steuart, Esquire, 
Master of the Supreme Court, as administering the 
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GktardiaA's Fund, in the sum of.. ...... .pounds steriing 

ariavng frorri Tnoney duly lent and advaneed to hvm^ ikt 
a/ppearery who therefore renounces all ben^t from tiie 
legal exception non mmwratm pecv/wice ; which aforesaid 

sum of £, , the appearer hereby jMX)niises and 

undertakes to pay, or cause to be paid, unto the said 
Master of the Supreme Court, his order, administratorSi 
or assigns, with the interest thereof, payable half-yearly, 

at the rate of per cent per annum, reckoned 

from inclusive, and to continue to be so reckoned 

until &uch time as the whole of the aforesaid principal 
sum shall be fully paid ofl? together witii lany arrears of 
premiums of insurance which may be due by the ap- 
pearer on the premises hereby hypothecated ; — ^which 
payment the appearer shall be allowed, and also be 
obliged, to make three months subsequent to legal notice 
having been given or received to that effect : provided 
the same be then paid in one sum, in good, curr^it^ and 
lawful money, together with the expense of the said 
notice, and such interest as may be due thereon. 

And, for the security thereof, the appea^^er ha»by 
declares to bind, specially, as a mortgage, ce/rkmi hcm^ 
storey and premiseSf situqUy &c. 

And he declares, that, having insured the said build- 
ings and premises in the Assurance Office, for 

the sum of pounds sterling, against loss fix)m 

risk of fire, —the policy of which insurance, hereunto 
annexed, is assigned over to the said Master of the 
Supreme Court, as a collateral security,— he engages to 
renew the policy of the said insurance annually, accord- 
ing to the conditions thereby required, as long as the 
debt, or any part thereof, shall remain unliquidated : 
and that, unless he shall do so, and produce proof rf 
having so done, the said Master of the Supreme Court 
shall be authorized to pay the said premiums of if^ 
surance: and, unless he, the said appearer, pay ihe 
half-yearly interest on the above principal sum, on the 
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SOtli day of June, and 31st day of December, of each 
year, the principal and arrears of interest, as well as 
the piremiums of insurance which may have been paid 
by the said Master of the Supreme Court, shall be con- 
sidered as legally daimed and due, without notice, — any- 
thing to the contrary above specified notwithstanding. 
And, moreover, hereby binding, generally, his person 
and all his property, both such bs he is 'already, or 
may in future become possessed of) moveable and im- 
moveable, without any exception, and submitting them 
all, and the choice thereof to constraint and execution, 
as the law directs. 

In witness whereof I, the said Eegistrar, together 
with the appearer, have subsmbed to these presents, 
and have caused the seal of office to be affixed thereto. 

Thus done and executed, at the office of the Registrar 
of Deeds, in Cape Town, Cape of Qood Hope, on this 

day of the month of , in the year c^ our 

Lord One Thousand Eight Hundred and «• 

A. B., 
In my presence, 
J. C, JRegistra/r. 



No. 23. 

Mqetgage Bonb. 
Snob aQ iRm lo^^om it ma$ caxuvcn, 

That L. M. appeared before me, B^istrar of Deeds, 
who acknowledged himself to be really and lawfully 
indebted to A C, Esquire, chairman, and J. A. L. S., 
deputy diairman, of the South A&icaa Fire and IMd 
Aj9(^iranoe Compaay, or to the chairman and deputy 
chairman of tiie said c(»npany for the time bdng; in 
the sum of. pounds sterling, ariei/ng front fnuynei/ 
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duly lent and advanced to him, the appearer, who there- 
fore renounces all benefit from the legal exception rum 

nwmeroitce pecunice ; — which aforesaid sum of & 

the appearer hereby promises and undertakes to pay, 
or cause to be paid, unto the said A. C, or the said 
J. A. L. S., or to the chairman and deputy chairman of 
the said company, for the time being, or to the order 
of the said A. 0., or of the said J. A. L. S., or of tiie 
chairman and deputy chairman for the time being, with 
the interest thereof payable half-yearly, at the rate of 

sbc percent per annum, reckoned from.... indur 

sive, and to continue to be so reckoned, until such time 
as the* whole of the aforesaid principal sum shall be 
fully paid off ; — ^whicb payment the appearer shall be 
allowed, and also be obliged, to make three months sub- 
sequent to legal notice having been given or received to 
that effect : provided the same be then paid in one sum, 
in good, current^ and lawful money, together with the 
expense of the said notice, and such interest as may 
be due thereon. 

And, for the security thereof the appearer hereby 
declares to bind, specially, as a mortgage, certavn house^ 
store, &C. 

And the appearer further declares, that> having insured 
the said buildings and premises with the said South 
African Fire and Life Assurance Company, for the sum 

of. pounds sterling, against loss from risk of fire, — 

the policy of which insurance, hereunto annexed, is 
assigned over to the aforesaid South African Fire and 
Life Assurance Company, as a collateral security, — ^he 
engages to renew the policy of the said insurance 
annually, according to the conditions thereby required, 
as long, as the debt, or any part thereof shall remain 
unliquidated ; and that, unless he shall so do, and pro- 
duce proof of having so done, and imless he shall pay 
the half-yearly interest on the above principal sum on 
the day that it fells due, the principal and arrears of 
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interest shall be considered as legally claimed and dae, 
-without notice, — anything to the contrary above specified 
notwithstanding. 

And, moreover, hereby binding, generally, his person 
and all hia property, both such aa he is already or may 
in future become possessed o^ moveable or immoveable, 
without any exception, and submitting them all, and 
the choice thereof, to constraint and execution, as the 
law directs. 

In witness whereof, I, the said Eegistrar, together 
with the appearer, have subscribed to these presents, 
and have caused the seal of office to be affixed thereto. 

Thus done and executed, at the office of the Registrar 
of Deeds, in Cape Town, Cape of Good Hope, on this 

..day of the month of. , in the year of our 

Lord One Thousand Eight Hundred and 

L. M., 
In my presence, 
J. C, Registrar. 



No. 24. 

Mortgage Bond. 

Snoh) an i&m ixi^om it ma^ coxutm, 

That A. B. appeared before me, Registrar of Deeds, 

who acknowledged himself to be really and lawfully 

indebted to the committee of management for the time 

being of the Cape of Good Hope Savings' Bank Society, 

in the sum of pounds sterlings arising from 

money duly lent amd advanced to him, the appea/rer, who 
therefore renouncees all benefit from the legal exception 

Tum nv/meratcB pecunice, which aforesaid sum of X. 

the appearer hereby promises and undertakes to pay, or 
cause to be paid, unto the said committee, with the in- 
terest thereof payable half -yearly, at the rate of. 
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per cent per ...., reckoned from..^ iadoahre^ 

and to continue to be so reckoned until such time as the 
whole of the aforesaid principal sum shall be fully paid 
off, together with any arrears of of premiums of insurance 
which may be due by the appears on the prenyBes 
hereby hypothecated ; — which payment the appeiurer 
shall be allowed, and also be obliged, to make three 
months subsequent to legal notice having been given or 
received to that effect, provided the same be tiieu paid 
in one sum, in good, current^ and lawful money, toge- 
ther with the expense of the said notice, and hudt 
interest as may be due thereon. 

And for the security thereof, the appears hereby 
declares to bind, specially, as a mortgage, certain house 
cmd premiseSy &c. And he declares, that having insured 

the said buildings and premises in the Assoranee 

OflSce, for the sum of. pounds sterling, s^inst 

loss fix)m lisk of fire, the policy of which insurance, 
hereunto annexed, is assigned over to the said committee 
as a collateral security, he ^igages to renew the policy 
of the said insurance annually, according to the con- 
ditions thereby required, as long as the debt^ or any 
part thereof, shall remaiil unliquidated ; and that unless 
he shall so do, and produce proof of having so don^ 
the said committee shall be authorized to pay tlie 
said premiums of insurance; and unless he, the said 
appearer, shall pay the annual interest on the above 
principal sum, on the thirty -first day of December next 
ensuing, and subsequently on the thirty-first da^y of 
Bec^oaber of e&ch year following, the principal and 9^ 
i^ara of interest, as well as the premiums of insuranoi^ 
which nn^ have been paid by the said committee, ahaH 
be eoxnidered as legally claimed and due, without notiee^ 
•ir.--anythitig to the contrary above specified notwitfa^ 
stan^izig. And, moreover, hereby bindhig, generally^ Ml 
person and all h4s property, both mxah jsa he is airetiif 
or may in future become possessed o^ moveable and 
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immoveable, without any exception, and submitting tbem 
all, and the choice thereof to constraint and execution^ as 
the law directs. 

In witness whereof I, the said Registrar, together 
with the appearer, have* subscribed to these presents, 
and have caused the seal of office to be affixed thereta 

Thus done and executed, at the office of the Registrar 
of Deeds, in Cape Town, Cape of Good Hope, on this 

day of the month of , in the year of our 

Lord One Thousand Eight Hundred and 

A, B., 
In my presence, 
J. C., Regisbra/r. 



No. 25. 
Deed of Hypothecation. 

ThatH. G. appeared before me. Registrar of Deeds> 
who declared,^ tfei* whereas W. H, of Cape Town, mer- 
diant, is indebted to Messrs. T. W. & Co, ^ Messrs. W. & 
Co. 5 Messrs. W. H. & Co. ; G. G. ; and R J. ; all of 
Cape Town, his creditors, in the several sums of money 
mentioned smd set fcnrth in the schedule or inventory 
hereunto aimex,ed» and which hd is not able to pay 
in foil ; and whereas the said W. H. hath ofl^d to 
pay to his said creditors, and each of tl^, the sum 
of......... shillmgs sterling for every twenty shillings 

whidi he now owes to each and every of them, iu tkcee 
instahnents, by bills drawn Igr him upon, and accepted 
\yfy the appearer, payable to them, ead^ and every of 

I^ said creditor^ on tiie... ...... next, the ...neext^ 

aod the ., One , Thousand Edgkt Hundred and 

,amountiiig in the whole to« pounds... «••. 

8hillings» and pence sterling; and whereas by 

a certaiA und^rbiuad deed of composition, bearing date 
the duly signed and executed by and on behalf 
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of the said creditors, they, the said creditors, did take 
and accept the said offer of composition, on couditicm, 
however, that he, the appearer, do and shall pledge and 
hypothecate his house and erf, situated in this Table 

Valley, in street, in blok W. W., and there Na 

6, now marked No. 30, to the said creditors, as a 
collateral security, for the due and pxmctual payment 
of each and every of the bills of exchange, so drawn 
and accepted, at the respective time or times the same 
become payable as aforesaid, according to the true intent 
and meaning of the said deed of composition, as, by 
reference being thereunto had, will more fully and at 
large appear, which' said security the said appearer had 
consented and agreed to give. 

Now, know ye, that in pursuance of the said agree- 
ment, and for the consideration aforesaid, the said ap- 
pearer doth hereby pledge and hypothecate the afore- 
said house and er^ situate in this Table Valley, in 

street, in blok W. W., and there No. 5, now marked No. 
30, as per Deed of Transfer, dated the 21st October, 
1836, as a security for the due and punctual payment 
of all and every the said bills of exchange, to the said 
creditors, at the times and in manner aforesaid; and 
moreover, hereby binding, generally, his person and all his 
property, both such as he is already or may in future be- 
come possessed o^ moveable and immoveable, without 
any exception, and submitting them all, and the choice 
thereof, tQ constraint and execution, as the law directs. 

In witness whereof, I, the said Begistrar, together 
with the appearer, have subscribed to these presCTte, 
and have caused the seal of office to be affixed thereto. 

Thus done and executed, at the office of the Begistrar 
of Deeds, in Cape Town, Cape of Good Hope, on this 

day of the month of , in the year of our 

Lord One Thousand Eight Hundred and 

G. H, 
In my presence, 
J. C, Begistrwr. 
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ABANDONMENT, 

for form of, see Table of Contents. 
ACCOUNT OF ADMINISTRATION AND DISTRIBUTION, 

for form of, see Appendix No. 8. 
ACCRETION, 

right of— 26, 31, 69, 106. 
ACQUITTAL, 

for form of, see Table of Contents. 
ACT, 

of 1 Victoria, cap. ^6—51, 343, 346, 347, 348. 

„ 17 & 18, Victoria, cap. 104—357. 

„ Colonial Parliament, No. 15, 1865— 272, Appendix, No.17,18. 

„ „ No. 3, 1856—294. 

„ „ No. 12, 1856—162, 212. 

ACTS, 

to be read over to the appearer by the notary, and to be ex- 
plained by him— 6, 12, 18. (See Oath.) 

to be written upon, and not covered with stamps — 14 

what require to be registered — 15. 
ADIATION OR ACCEPTANCE OF AN INHERITANCE— 70. 
ADOPTION— 26. 
ADMINISTRATORS, 

wherein they differ from executors— 110. 
APPEARER, 

to sign the minute, and declare that he understands the con- 
tents Jof the act — 13. 
APPRENTICESHIP, 

the form of, see Table of Contents. 

D* 
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ASSIGNMENT OR CESSION, 

to be made at the time of payment — 177. 

when it may be made after payment— 177. 

when the holder may decline to assign — 178. 

for forms of, see Table of Contents. 
ASSUMPTION, 

under a will — 232. 

for form of, see Table of Contents. 
AVERAGE— 357. 

for form of, see Table of Contents. 
AWARD, 

for form of, see Table of Contents. 

B. 

• 

BENEFIT OF INVENTORY— 30. 
BENEFITS, 

renounced by debtors and sureties ; explanation of the diff^ent 
kinds of ; and what to be renounced — 190 to 195. 
BONDS— 190, 196, 209. 

what require to be registered — 15. 

for forms of, see Table of Contents and Appendix, Nos. 3, 4^ 
5, and 20 to 25. 
BOTTOMRY BONDS— 366. 

interest on, cannot exceed the capital advanced — ^12. 

do not require registration — 15 

a 

CAUSA DEBITI, 

to be correctly described — 194. 
CERTIFICATES, 

for forms of, see Table of Contents. 
CESSION— See Assignment. 
CLAUSE IN WILLS, 

reservatory — 134. 

codicillary--34, 134 
CODICIL, 

derivation of the word — 34. 

by whom introduced — 35. 

definition and nature of — 53. 

how made^— 53. 

what may be done by—- 54. 

for forms of, seie Table of Contents. 
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COLLATION— 81 to 86. 
COMMISSION, 

of a notary to practise— 20 
COMMISSIONERS, 

appointed to examine the protocols and registers of the notaries 
in Holland — 7. 

appointed to examine the protocols and registers of the notaries 
at the Cape — 15. 

their duties in Holland — *l* 

' at th« Cape— 16. 

see Instructions. 
CONDITIONS OF SALE, 

for form o^ see Appendix, No. 7. 
CONTRACT, 

who are prohibited from contracting — 169. 

when women and minors are capable of contracting — 169 

cmtenv^iial, 

its requisites — 227 to 231. 

stipulations to be made therein — 227 to 231. 

for forms of, see Table of Contents. 
CURATORS, 

Eoman Laws. 

their appointment— 38. 

security given by— 39. 

who excused from the office of — 39. 

their removal — 39. 
CURATORS NOMINATE, 

their appointment — ^122. 

their duties — ^125. 

may assume — 133. 

D. 
DEATH NOTICE, 

for form of, see Appendix, No. 1. 
DECLARATIONS, 

for forms of, see Table of Contents. 
DELIBERATION, 

right of, previously to entering upon an inheritance — 30. 

for form of, or jus dMercmdi, see Table of Contents. 
DISINHERISON, 

of children and parents — ^77. 

causes for disinheriting children— 78. 

' parents — 80. 

■ brothers and sisters— 80. 
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DONATIO INTER VIVOS, 

does not require registration — 15, 254. 

requisites and consequences of — 250 to 253w 

when revocable — 253. 

for forms of, see Table of Contents. 
DONATIO MORTIS CAUSA— 33, 109. 

for form (^, see Table of Contents. 

E. 
ELECTION, 

for form of deed of, see Table of Contents. 
EXECUTORS TESTAMENTARY AND DATIVE, 
what charged with — 110. 
who may be — 111. 
their appointment — 111. 
executors dative to give security — 113. 
cannot be compelled to accept the office — ^113. 
their duties — 113. 
to lodge death notice with the Master of the Supreme Court 

—113. 
to make the inventory, and when to transmit the same to the 

Master — 117". 
to call in claims — 118. 
to lodge accounts of their administration with the Master and 

Resident Magistrate — 119. 
to whom to pay minors' portions — 119. 
their remuneration — 120. 
when executors testamentary may assume — 132. 
EXCEPTIONS, 

see benefits. 

F. 
FALCIDIAN PORTION-32. 

when the heir has the right to deduct — 33 

by whom introduced — 33. 

laws relating to — 107. 

formula for computing, see Appendix, No. 9. 
FIDEI-COMMISSUM— 33, 85 to 89. 

G. 

GOVERNMENT NOTICE, 

15th March, 1844—13, 15. 
27thMarch, 1845— ir. 
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GUARDIANS— see Tutors. 

superintendiDg, what charged with, and when liable — 111. 

H. 

HYPOTHECATIONS, 

for form of deed of, see Appendix, No. 25. 

L 
INHERITANCE, 

division of — 27. 

ah intestato — see Succession. 
INOFFICIOUS TESTAMENTS—see Testaments. 
INSTITUTION OF CHILDREN-.26. 

of heirs— 26, 67. 
INSTRUCTIONS, 

for the notaries in Hollond— 4 to 6. 

at the Cape— 8 to 18, 

for the commissioners appointed to examine the protocols and 
roisters of the notaries in Holland — 7. 

■ at the Cape*— 16. 
INSTRUMENTS— in general, 

laws relating to— 163. 
INTEREST ON BOTTOMRY BONDS— see Bottomry Bonds. 

in other instruments not to exceed 6 per cent. — 12. 
INVENTORY, 

when to be made by the surviving spouse — 115. 
' by the executor — 117. 

■ by the tutor — 125. 

for form of, see Tablo of Contents^ 
INVOCATIO NOMINIS DIVINI, 
origin of the practice— 143. 

J. 

JUS ACCRESCENDT,— see Accretion. 

K. 

KINDERBE WYZEN, or bonds for securing the inheritance of minors, 
to be registered— 15. 

penalty for omitting to register — 15. 

laws relating to— 209 to 212. 

for forms of, see Table of Contents. 
LEASE, for form of, see Table of Contents. 



Digitized by 



Google 



/ 

/ 

/ 434 INDEX. 

L. 
LEGACY, 

definition of a — 94. 

how bequeathed — 95. 

what may be the subject of a — 31, 95. 

mistakes in the name or description of — 97< 

ambiguity in expression of — ^98. ^ 

augmentation of — ^98. 

description of — 98. 

election of — 98. 

on condition — 99. 

when payable— 99. 

may be entailed — 101. 

when cumulative — 101. 

when vested — 102. 

to whom to be paid — 103. 

ademption and revocation of — 104. 
LEGATEE, 

admitted as a witness to a will by the Roman law — 26. 

cannot be admitted as a witness .by the Roman Dutch law — 66. 

capable of being a witness to a will by the law of England — 
Note, 51. 

who may be a — 95. 

mistakes in the name or description of — 97. 

can demand security for the payment of his legacy — 100. 

has a right of tacit mortgage — 103. 
LEGITIMATE PORTION— 29. 

of children and grandchildren — 72. 

how computed — 73. 

must be left free and unencumbered — 74. 

what action heir is entitled to— 75. 

of parents — 76. 

of brothers and sisters — 76. 
LETTERS OF ADMINISTRATION AND CONFIRMATION, 

for forms of, see Appendix, No. 2. 
LEX HAC EDICTAU, 

object of this law — ^27. 

by whom introduced — 27. 

in what terms conceived — 62. 
LEX LOCI, 

to be observed in the disposal of immoveable property — 151. 
See Testaments. 
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M. 
MINUTES, 

to be signed by the appearer, witnesses, and notary — ^12. 

to be bound according to date— 14. 

to be written upon, and not covered with, stamps — ^14. 

MORTGAGE, 

before whom general mortgages may be passed — 195. 

special mortages to be passed before the Registrar of Deeds. 

—195. 
for form of, see Table of Contents. 



N. 

NOTARY, 

definition and antiquity of the office— 1, 2. 

when known in England and France— 4. 

when known in Holland — 4. 

by whom the office was first regulated in Holland— 4. 

first nomination at Amsterdam — 4. 

first nomination at Leyden— 4. 

exercise of the office limited in Holland — 5. 

is liable to loss sustained by his ignorance — 6. 

must not make a false or unlawful instrument — 6, 9. 

to keep a protocol and register — 9. 

cannot make ai\y disposition in his own favour, or of his wife 

and children — 10. 
how to act if a person unknown to him wishes to execute a 

deed— 10. 
to state the residence of the appearers in the deed — ^10. 
not to pass a deed in a language unknown to him— 11. 
not to make a fidei-commissary disposition for any person not 

a Christian — 11. 
must not insert anything contrary to law — 12. 
should possess a sufficient knowledge of the law — 18. 
qualifications requisite for a notary — 18. 
how appointed in England — 19. 
how appointed at the Cape— 19. 
cannot take under a will passed before him — 61. 
particulars to be observed by him, in making wills— 141 to 154. 
' , in making contracts — 170. 

, in drawing bonds — 194. 
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0. 

OATH, 

taken by notaries in Holland — 5. 
-— at the Cape— 19. 

taken by commisgdoners who superintend the notaries in 
Holland—S. 
OPENING, 

for form of act, see Table of Contents. 
OPINION, 

of Judge Helvetius, see Appendix, No. 6. 
ORPHAN CHAMBER, 

functions of late, see Note, page 168. 
ORDINANCE, 

of rth October, 1532—304. 
*4th „ 1540—9, 10, 109, 304. 

1st April, 1580—81, 159, 385. 
13th May, 1594-163, 165, 386. 
13th October, 1629.-157. 
23rdAu^st, 1636—157. 
4th May, 1655—62. 

10th January, 1661-157, 160, 165, 385. 
22nd April, 1670—7, 8, 14. 
15th August, 1677—6. 
28th „ 1716—6. 
22ndDecember, 1733— 7, 13. 
25th February, 1751—61. 
No. 39, 1828—15, 195. 
No. 62, 1829—132. 
No. 97, 1833— Appendix No. 16. 
Nos. 104, 105, 1833—13, 94, 103, 110,-133, 142, 161, 

166, 168, 209, 266. 
No. 4, 1843—53, 141. 
No. 14, 1844—402. 
No. 18, 1844—272. 
No. 15, 1845—49, 53, 271, 

P. 

PLACAAT, see Ordinance. 
POSTHUMOUS CHILDREN— 26. 
POWERS OF ATTORNEY^ 

how made — 271. 

general or special — 271. 

when special — 272. 
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POWERS OF ATTORNEY— (Oon^mtted.) 
obligations of the mandatory — 272. 
obligations of the mandant — 272. \ V 

when the mandate determines — 273. 

for forms of, see Table of Contents. ^ 

PR.ELEGACIES— 106. 
PREFACE OF WILLS, 

origin of — 146. 
PROCLAMATION, 

of 21st September, 1792—12. 
2l8t November, 1792—12. 
23rd April, 1793—15, 195. 
15th May, 1805—16, 195. 
24th December, 1807—14. 
26th May, 1815—14. 
12th July, 1822—50. 
PROTESTS— 293. 

for forms of, see Table of Contents. 
PROTOCOL AND REGISTER, 

notary to keep, in Holland— 5. 

' at the Cape— 9. 

to be examined every 6 months in Holland— 7. 

at the Cape— 13, 16. 

to be lodged in the court of justice on the death of the notary, 

in Holland— 7, 8. 
to be lodged in the office of the Registrar of the Supreme 

Court, on the death of the notary, at the Cape — 14. 
for form of, see Appendix, No. 10. 

R 

REGISTER, see Protocol. 
REGISTRAR OF DEEDS, 

for forms of Deeds, passed before him, see Appendix, No. 11 
* to No. 26. 
RELEASE— 298. 

for forms of deeds of, see Table of Contents. 
RESPONDENTIA— 357. . ; 

for form of, see Table of Contents.* '' 
REPUDIATION— 301 to 304, 

for forms of deeds of, see Table of Contenii. 
REVOCATION.— See Testaments. 

for formfl of, see Tablo of Ocmte&ts. 
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s. 

SEPARATION, 
SHIPPING, 

deeds relative to— 356. 

for forms of, see Table of CoDtents. 

for forms of deeds of, see Table of Contents. 
SUBMISSION, 

for form of deed of, see Table of Contents. 
SUBSTITUTION, 

different kinds of —27, 28, 69, 132. 

for forms of deeds of, see Table of Contents. 
SUCCESSION AB INTESTATO, 

Boman Law of-^^. 

of illegitimate children— 42 
of descendants— 42. 
of ascendants— 43 
of collaterals— 44 

Law of, at the Cope— 155 to 168. 
SUPERSCRIPTION, 

for form of act of, see Table of Contents. 
SURROGATION— 132— See Assumption. 

form of deed of, see Table of Contents. 
SURVEYS, 

for forms of, see Table of Contents 



TESTAMENTS, 

invalid if the requisite solemnities are not observed — 6. 
to be read over to the testator — 6. 
Boman Lom of^ 

origin of — 21. 

etymology of the term — ^21. 

definition of— 2L 

different kinds of — 22. 
privileged — 23. 
nuncupative— 24. 
i^tary— 24, 26. 
who are prohibited from making — ^25. 
inofficious — 28 

liow testaments beccHne void— 35. 
Boman Duitch Law of, 
distinction between a testament and a codicil— 45. 
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TEST AMENTS— COo/i^m'we J. ; 

different kinds of — 47. /' 

nuncupative — 47. 

notarial or mixed—* 47. 

written — 48. 

Law ofy at the Cape^ 

how made — 48. 

before a notary and two witnesses— 48. 
before two or more witnesses — 48. 

closed— 49. 

by residents and settlers, being natnral-bom subjects, accord- 
ing to the law of England — 50, Kote. 

privHeged— 51. 

who may make — 55. 

who may take under — 59. 

how revoked— 136 to 140. 

particulars to be observed by a notary in making — 141, 146. 
^ origin of the commencement of — 145. 

of a deaf person — 148. 

of a deaf and dumb person — ^149. 

of a blind person — 149. 

of closed or sealed — 150. 

lex loci to be observed in the disposal of immoveable property 
by— 151. 

should not be made at the instance of a third party — 153. 

should be read over to the testator, and approved of by 
him— 153. 

for forms of, see Table of Contents. 
TESTATOES, see Testaments. 
TRANSFERS, 

for forms of deeds of, see Appendix, Kos. 11 to 19. 
TREBBLLIAN PORTION, 

by whom introduced — 34. 

what it is — 89; ^ 

law relating to— 90. 
TRUSTS, see FideU<ymmi88im, 
TRUST DEED, 

for form of, see Table of Contents. 
TUTORS, 

power of, among the Romans — 36. 

their appointment — 36. 

their authority and duty — 38. 

when tutelage detennined— 38. 
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TUT6nS-'(Continued.) 

to give security — 39. 

who excused from being — 39. 

their removal — 39. 

law relatitig tOy at tJie Cape. 

who disqualified from being — 121. 

who excused from being — 122. 

when compelled to accept the office — 122. 

their appointment — 122. 

tutors dative to give security — 124. 

liable in solidum — 124. 

their authority — 125. 

to make inventory — 125. 

to secure the minors' portions — 126. , 

how to sell property — 126. 

to lodge accounts of their administration with the Master of 

the Supreme Court, except in certain cases — 127. 
tutors dative to pay the minors' portions to the Master — 127. 
tutors testamentary to pay the same to the Master, or to 

invest them — 128. 
their duties — 129. 
their remuneration — ^131. 
when guardianship terminates — 131. 
when tutors testamentary may assume — 132. 

XJ. 

UITKOOP, 

see note (^, page 210. 

for forms of acts of, see Table of Contents. 
USUFRUCT— 34, 93. 

w. 

WILLS — see Testaments. 
WITNESSES, * 

who are prohibited from being— 25, 66, 171. 

legatees admitted as — 25. 

women rejected — ^25. 

acts to be read over in the presence of — 13, 19. 
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